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machines used on the rcalty or in cennection
vith the fuxtures (ki tbe literai sense et the term,)
erectcd on the land, la net se plain. Where
sncb an article as a boiier or engins is built into
a beuse or tastened upon tbe land, it May veil
L>e ca]led a fuxture : it literaliy is se, and the
owner may b. considered as having devoted se
ranch et the realty, at ail events, as is necessary
for the use et such machinery, te the purpose et
it, aud et baving thus intended te benefit the
iealt>'. But there is great difficulty in extending
this character toe rticles et machinery vbich
have net been actuaily affixed te the land, such as
those ini question here. As I unierstand the
evideuce, the defeudaut erectcd a machine-shop,
inte vhich be tastencd a boiler and engiue.
With this englue, te the extent et its power, be
could drive any machiuery fer vbich the building
vas adapted, and vhich be chose te introduce
iute it He bas there at preseut a circular sav,
avwoed-plancr, auJ lathes. H1e may cheose te
abandon this description et machinery and intro-
dluce something cisc. Ho bas net lu auy vay
dleclared bis intention et making these part et
the realty: he bas net in tact made them part
by attachiug the oe te 'the other. The articles
are ail portable-cati be moved by band troni
place te place in the building, sud eut trom the
building. It is truc tbey are there te b. used
vith certain fiued machinery, vith vhicb they
eau be connected from time te time for the pur-j pose et meving thcm. But oan I say that for
thi8 reason they have become flutures ?

1 have had the advantage, since the deci-
j siens lu eur ovn courts above quotcd, ofet car-

inirug the toilowing recent autherities bearing
more or es uperi this question. Wilson v.
Whateley, 1 John & H. 486 ; Jenken8 v. Geth-

ing, 2 John & H. 520; ilaley v. HamsmeraleY,
7 Jurist, N. S. 765, in vhich Lord Campbell
approves et the judgmeut et Vice-Chancelier
WVood, in Malher v. Fraser, 2 Kay & J. 586;
Baies v. Beaufort, 8 Jur. N. S. 270: Gibson v.
lamrer8mitA, &o., 9 Jur. N. S. 221. Whiie in
raany cases articles vhich bave been merely
Rttâchcd te the treehold by nails or screws b ave
becu hcid reusovable as chattel,«, vhen this eau
be effectcd by simply drawing the nails or screws
vithout deing damage, 1 fiud ne case in vbich
Portable machines, sncb as the present, have
been treated as fuxtures irremovable, vhen they
have net been tastened or attached in seme vay

j te the land. This distinction scems te be pro-
served, net merely for convenieuce, but because
the lav leans iu favor et trade by treating, vhcn
it properly caui, articles used in trade ais dispos-
able chattels. Whiie, as I have already remark-
cd, on the eue baud, the distinction between
articles resting by tbeir owu veigbt in a particu-
lar position, and articles sustaiued in it by nails
oDr boîta seeoes a, fiimsy eue, aud net readily sus-
t&iDed by auy principie, (a distinction, hovever,
net alvays observed, as pointed eut before;) on
the other baud, vbere this evidence of intention
te unake auy article, in ltseit a chattel, a part et
the realty, and vhen the act ef affiuing il there
are vauting, it viii b. almest impossible, in any
'case, te say vhat thinge remain chattelis, aud
'Wbat bave become part et the treeheld.

1 tbink I muet treat the machines in question
bere as chatteis.
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GoILDeN v. Rose.
Mortgagor imd motaUe-IlaoLter ct-Puower of tale

Wbere a mortgagor beeorne bankrnpt the mortgagee la not
compelled te go ln utider the &et, but may proce.d to ssii
the. property under a power of sale ln hia mertgage.
This vas a motion for an injunction to restrain

the sale of a steambeat; by a mertgagee under a
power of sale contained in his mortgage. The
plaintiff vas the ftssiguee ini insolvency et the
mortgagers.

Ho8kin for the motion contended that under
the Insolvent Act of 1864, section 5, sub-see.
5, a mortgagee's only reraedy vas to file a da&im
in the matter ot the insolvency, wheu the pro-
cccdings would be taken vhicb that sub-section
points out. Hes referred aise to 9th and 12th
sub-sections.

Crombie contra, referred to the 4th and &th
snb.sections'as sbewing that it vas net cempul-
sory on the *mortgagce to procecd under the
insolvency.

MOWAT, V. C., refused the injunctien, and held
that a mertgagce vas nlot obliged to file a claim,
but vas àt liberty, in lieu thereof, to exercise the
power of sale centaincd in bis mortgage.

INSOLVENCY CASES.

(Before Hie Honor S. J. JoiçEs, Judge County Court Brant.)

(Rcporte by H. MOMAHoN, Eaq., Barridate.i-Lao.)

HEic» v. DoUGLASS.

.AUachuaes tcsderAbwcoing*DeUora Act-Attchmen* unader'
Insohmni .ct-I13reUy.

Where a writ of attacbmont under the Abscondlnig Debtors
Act lu reoeived by a sherif and acted upen by attacblng
defendant's goodi. and afterwardis wriUe ef)!. fa. are placed
ln bis banda against defendint, and ho mubuequentiy re-
celves an Attachment aInat defendant under the. inool.
vent Act ef 1864, Held, that defendant'a property pusaed
to the officiai aodgnte, but that the assignee would ho
obliged te give the. execution creditors the. priertty te
whlch they wonld b. ,ntitled.

A vrit of attachment bad issned againat the
defendiint und'er the Insolvent Act of 1864, te
whicb the Sherlif ot tbe county of Brant
made the foiiewing special returu : - -"That
betore he received the vrît ho had attscbed al
the dcfendant's property under an attRchmeut
out ef the county court et the ceunty et Brant
against the detendant as an absconding debtor,
at the suit of John Gardham, and that he held
sncb proerty te satisfy such attachmnent, and
aise a warrant et attachment eut of the division
court, at the suit et James Wcyms, in wbich,
judgment vas obtained and execution issued
before the receipt of the writ ini this matter, and
aise for the benefit ef any ether attaching credi-
tor, under the Absconding Debtors Act, Who
sbould attaoh in due course of law. Tbat the
personal preperty.attached being perishable, ho
had caused it toi be sold, aq$ that the proceeda
vers insufficient te satisf'y the said attacbments.
That aise, betore he received the said vrit, tve
fi. fas. againet the geods and one fi. fa. against
the lande et the said detendant, vere placed lu
bis, the said sheriff's, bande, and that, tbsretore,
be ceuld net place the proerty and effecta et the
said detendant ln tbe bands et an assignce er
guardian until relieved frem the respensibilities
and liabilities te the said attaching and üzecution
creditors%."


