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the person accused, and that he, his counscl
or attorney, had a full opportunity of cross-
¢xamining the witness, then if the deposition
purports to be signed by the justice by or before
whom the same purports to have been takens
it shall be readas evidence in the prosecution
without further proof thereof, unless it be
proved that such deposition was not in fact
signed by the justice purporting to have signed
the same.”

The difficulty so far as the Statute is con-
cerned turns on the interpretation of the
words ¢ whose deposition has been taken as
aforesaid” Do they refer to the previous
section or only to the provisions of section 30 ?

I am of opinion that these words apply to
both scctions, otherwise the deposition might
have no relation to any charge at all, and it
wight be taken in some civil proceeding, over
which a magistrate might have jurisdiction,
which is evidently not intended. Nor do I think
the objection is lessened by the terms of sec. 58,
32 & 33 Vic,, ¢. 29, which permits the depo-
sition taken in one case tobs used in another,
for the case is “in the preliminary or other
investigation of any charge against any per-
son,” and this I think means ¢ charge of any
indictable offence.” (Sce Imp. Act 11 & 12
Vic, c. 42, s. 17, and Reg.v. Beeston, Dears. p.
405). Here it does not appear on #she face of
the deposition that any charge at all was made
against the prisoner, and it appears he must be
charged with some offence. (Mr. Greaves, Russ.
893). The great test of admissibility is clearly
the opportunity given the prisoner to cross-
examine; that is to say,the full right to cross-
examine, he having the knowledge that it is his
interest so to do. This he cannot have till he is
charged with au indictable offence. Iattach no
importance to the deposition being called an
information.

On our Statutes, then, I should have no hesi-
tation in saying that the deposition was in.
admissible if it were not for a case of the
Queen § Millur, decided in New Brunswick,
which is much in point. (3 Allen p 83.) If
that case had been decided since Confederation
T might perbaps have feit myselt bound by the
decision ; but as itonly has authority here as
written reason, and as it was under a different
Statute from thatin force here; I cannot defer
to it, If the Ruvised Statute of New-Brunswick

is identical with our Act, the learned reporter
says it is substantially the same, (Ib. Note, p. 93.)
I cannot accept the reasoning of the learned
judges, more particularly as it appears by the
report (5 Allen, p. 92), that the majority of the
Court joined in the judgment with great re-
luctance.

Radborne'scase (1 Leach, C. C. 457) seems
to have had great weight in the decision in
Millar's case, but I do not think Radborne’s,
case decides anything that can be applied to
the case before us. We are not told why the
deposition was admitted. Garrow for the Crown
argued that it was admissible cither as a
dying declaration, or it was admissible hecause
«anything that was said, either by a prosccutor,
aprisoner o1 witness, in the presence and hearing
of each other, although said in common con-
versation, was admissible evidence in  all
Courts both criminal and civil.” If it was
admitted as a dying declaration, it does
apply to the case before us, and it on the
ground that whatever is said in presence of
the prisoner may be proved, the argument is
altogether fallacions. What is said in hearing
of the prisoner is not admitted as evidence
under oath of what took place before; it is ad-
mitted as evidence of how the prisoner acted
when accused of guilt. By the production of
the deposition it is intended to establish under
oath the narrative of the witness who cannot
be examined. It may, however, be said that
the decision in Radborne's case was cited ap-
provingly in Beeston’s case, and that itsapplica-
bility to that case depends on its being assum-
ed that it, in eftect, decided that a deposition
where there wasno charge might be admitted,
and more so therefore when the question was
as to the admissibility of the evidence taken
on one charge in any other charg». 1f this be
accepted as the cxpression of the state of the
law after Beeston's case, then the disposition of
our,Statute 32 & 33 Vic, cap. 29, sec. 58
understates the law in a curious manner. I

caonot, however, adopt this view, and I must
therefore reject the deposition, although in
fact, it appears, the prisonerdid ask one ques-
tionin cto s-cxamination. It must be under-
stood that this decision goes no further than t0
reject this deposition as taking the place ©
Nesbitt's narrative under oath of what occurred.

C. P. Davidson, Q.C., and Ouimet, Q.C', for the
Crown.

F. 1. Monk and Cornellier for the prisoner.
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