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RPORBS A~ND NOTES av CASL1S,

Raid, that this was mi ieetion, m~ entributoury uegeigee
may ba a dpfonco to an actiont fer breaph af a statutory duýy.
(jkoves v. Wîmotrne (18914- -2 Q.B 41R, 1ýýovet oni Ne~IÏÏ nce,
pp. 633, 634, 6«3 and the euaes there nited, and that, notwitb-
standing the judge sulbmitted to the jury the qneation of con-
tributory negligene* whieli they answered i plaintiff's favour,
thf.re sbould be a new trial. Brayi v. Ford (1896) A.C. at p.
e9, anti Lucas v. iloore, 3 A,., at p. 614, followed.

Elliolt andi Vacieill, fur phuintiff. Aîkinj, KOC.. a.nd Gra
for defendants.

Perdiue andi hip..JJ.A.J IL)ee. 21, 19(M6

P'ROUT V. R4XIFRS FRU'IT Co., [LmO

Sali';l ufJo!-Rpf$1t( or warromte .-A ccepaï---R6s.

Appeal fronut vt.rdiet of a County Court ,judge in favour of
Jefendants in an action for the price of 63 caae. of eggs sold andi
.helivered to the defendante au 5th March. 1908.

Sonie days previonsly the defendaiitm hati bought from the
pdlntift at largo quantity of a stoek of eggs known as the Kerr
& Payne eggs, anti tueRw seemedto have been m~tisfaetory- On
t' .5t1 of Mareh. iii answer to inquiry by telephone. plaintitf

naid lie stili had noine of the Kerr & Payne eggs estituated at
between 1.800 andi 2,100 dozen, part of whieh had been e.andled.
Atsked how they were riuing, plaintiff said, iii gond faith, about
21--'1 doxen bati ont of eaeli cae, of 10 dozon. The priee being
areeti on at 15, ý for eandieti e.gg and 14/e for uneandled,

dlefenldantg statp j that they would t.ake the Iot. Plaintiff thon
delivered tic rerîninder of the Kerr & Paynie fflg, andi defen-
ditntx reeeiveti them n t their warehouse, V-pon exarnintition by
ijîcir expert, it wu# founti that the proi etion of bad aggm iu

.ae a was' eoomderahly greater thau plaintiff had repre-
'sLnted, whereupon defendomts repitdiateti the contract and at-
teniptedl to roturn the egga.

leïd, tlmt tic defendantg could not rmaind the eontraet, but
wérp entie1ed to <lduet f rom tho prine agreed on.. by way of dam-
ageg for breach of Wàrranty, tie stu» of $23.65, on aeeount of
the extra nuniber of Nid egga found iu the lot over and above
,rhat the plaintit? hati reproacuteti. Appeal allowed with coots.

PMb*I and H(tig, for plaintMf Robgon, for defendants,
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