
SPA RKS v. CLEMENT.

The appeal should be allowed; and, as the defendants evi-
dently had in hand the ineans to pay, having at oneC time sent a
cheque for the fuil aynount to the plaintiffs, there was no0 rea-son
why judgmcent should not go for the fuit axxîount-less the mïoncy
paid into Court, which should be paid out to the plintiffs-if
not paid within one month. The plaintifi s should have their
costs throughout against the defendants.

IIIDDELL, J., also read a judgment. He was of opinion that
the defendants were wrong, and the plaintiffs were entitled to
succeed. Hie differed from the Chief Justice as to the remedy,
saying that the evidence shewed that the defendants did not colleet
the fuil ainount required $2,650, but only $1 ,500. Scnding a
cheque for $2,650 was an inadvertence. The defendants should
be ordered to raise the amount and pay it over. But a prerogative
writ of inandarnus should not, without the consent of the defend-
ants, be ordered to issue by the judgrnent in an action. If the
defendants do not consent, there should be a judgînent declaring
that the plaintiffs are entitled to the writ, with costs of the action
and appeal. If they consent, the appeal should be allowed with
costs here and below, and a writ of mandamus should issue, the
plainiffs being allowed to amend their statement of claim accord-
iugly.

RosE, J., agrecd with RIDDELL, J.

LENNOX, J., was of opinion that the appeal should be dis-
missed. He was îîut satisfied that the steps conteinplated by
the statute were taken, or that the judgmnent in appeal was wrong.

Appeal allowed; LENNOX, J1., dis8enting.
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