
76-Vl. V.] LOCAL COURTS' & MUNICIPAL GAZETTE.
[May, 186&.

L. J. 101 ; 29 & 30 Vic. c. 52, seo. 160, and sub-
sections.

ADAM WILRON, J.-I do flot think I arn obliged
te hold that every irregularity shahl defeat an
election. The present case shows that it would
be a hiarsh application of*tbe law if it were made
as it is claimed.

The clerk of the township in nxaking eut five
certified lists of the candidates naomes for the
offices cf councillors omitted one of the ten
naines froin one of the liste, se that the list for
division No. 2 did net contain the naine of Alex.
l-lenry as a candidate, though the other four lists
contained ail the naines cori-ectly.

The affidavits show that six votes in No. 2
division were thus lest to Hlenry, and none were
lest to hlm, as appears in the other divisions that
I can make out, thougli something cf the kind
is suggested.

The.se six votes would bave nmade ne difference
in the result cf the centest se far as he is cou-
cerned, for they vould, if added on ta the 145
votes, giçe huma only 151, wheress there vere
otheî' tve persona, Stubbs and the relater, who
had 187 votes, and, unless their standing eau be
impeacbed, the additional votes if 'allowed te
Henry canet at ail serve him.

But Walker, the relater, orgues that tbey
miglit have served Atm, and an there was an
equality between Stubbs and bimseif, he znight
have had seme addîtional vote ot- Stubbs might
have had some vote less, and se hie would bave
been returned; but this ia a speculative view cf
bis case and rights, and the result might have
been jeat the other vay.

If the omission cf one cf the candidates naomes
from the list out cf ten candidates must neces-
sarily defeat the whole election, independently
of any effeot vbich that omission had or conld
have had upon the resuits cf the election, I do
flot see why the omission cf a single voters naine
frein the bock delivered te the returniug officer
should net as an abstract proposition preduce
the like censequeuces.

I thînk this muet be determined by vhat
effect the omission of the naine has had.or might
reasonabiy be censidered te have had upon the
final result of the election, and net on the mere
abstract ground cf an omission ; and viewing
the case in thici manner I de net see that the
omission compiained cf did produce, or ean be
presumed te have prodnced any material change
in the voting, and certainly noue in the persons
who have been seated as the elected members.

When bad vetes are given an election is net
interfered with unlesa those votes, if struck out,would put the candidate fer whom they were
given in a minority: Reg. v. Tkwaite8, 1 E.&
1B. 704.

This is the rule in every case cf parliamentary
scrutiny, fer the enquiry is, which member bas
the majcrity.

In the election cf mayor where a councillor
Vas excluded from voting, and hie vote in con-
béquence cf an equality vould bave elected a
different person, the election vas set aside:
Thke Queen v. CoaAa, 8 B. & B. 249.

In The Qreeen v. Mayor of Leedg, Il A. &E
612, the list of the councillors elected containing
the naine ofeJ. as one cf the number, vas
published by the particular lume named in the
stattute. After the expiry cf this tinie, and on

discovering a supposed errer, the mayor and
assessors pubiisbed another list c<)ntniniug the
naine cf R. iustead cf p. TIhe court held
that P. haviug made the necessary declarations
vas the councillor de facto, and that aIl that
vas doue iu cerrecting the liat aft'-r the heur
fixed by statute vas void.

Voting pnperB net signed and net shewing the
situation of the properry for vhich the voter
vas rated on the burgess roll vere held te be bad.
The cbject cf the statute being te prevent per-
sonation as rauch as possible : Reg. v. l'art, 6
Jur. N. S. 679.

lu Seale v. The Queen, 8 E. & B. 222, the
Mnayor and as-sessors at the reviiion of the bur-
gzess liat erreneously treated the burgess list
de facto made eut for eue cf the pari8hes as a
nullity; aud made eut a fresh list for that piib
and inserted in it the naine cf a per sou in the
original paiish liat who proved bis title to tlîeir
sati>faction. aud the namne thus inserted vas
transferred te the burges roll. It was belI that
sncb person, though quatified lu ail respects
to be on the liat acquired by tlîe act ot the
Mnayor arÀd assessera, ne titie to be a btorges2
The lista sent in vere valid, and the mavor
and assessors had ne power to do auàytbiuig else.
than te act on the lists sent in, hy inserting or
expunging naines on these lista te ignore the list
sent iu, and te substitute a fresh coie vas wbolly
illegal,-the plaiîrîiff in errer was cbarged witb
usurping the office cf burgess.

Brumffitt, appellant v. Bremner, respondent, 9
C. B. N. S. 1, shevs aise a c-i8e cf a&tvrktion cf a
liet te cure a miatake by wbicb a 0:1010 vas eup-
posed te have been erased which vas ot erased,
and the correction was maiutained.

It is certain that Henry could net niaintain an
action against the returuing officer for refusing
te allov hum te be voted for until bis naine vas
put in the poil bock, because lu sucb an action
malice must be alleged and proved, aud as the
candidates naine vas net ou the certified list cf
the clerk, malice cou:d not be prettumed against
the retururng officer: 'Iozer v. Child, 7 E. & B3.
877i

The cierk ou the day after the nomination ii
to post up in bis office the naines cf tbe perron$
proposed for the respective offices. This 1
should think vas directory only, and if he did it
the second day after the nomination, au electioO
had upon it wouîd not be avoided.

The clerk is aise te provide the returnina
officer of each division witb a certiý;ed list eft' h#
naines cf such candidates, specirying the office'
for whtch they are respectively candidates. 10
time la named vhen these certified lists are te bil
provided. No doubt it must be sometirne beforO
the polling day. for the clerk is aIse te provide
the returuing officer witb a poil book, and bie 0f
bis clerk shahl enter therein iu separate columul
the namnes of the candidates preposed and secord'
ed at the nomination ; ail cf whicbi must be dotis
cf course before the vctiug begina.

It may be presumed the returning offl(ef
is to take bis information frein the certýflOd
list of the olerk as te tbe persona vhc wers
the candidates that vere prcposed and secoua'
ed at the nomination. But the net dos '108
say se. I should thiiuk the returning olt
couîd net properîy itisert ûny name m) fbh
clerk'i list cf bis owu tuthoriry, or inuy 10
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