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In the House of Assembly, April 25th,
1902, Mr, Hawthornthwaite moved the
following resolution:

“Whereas certain persons who settled
upon government lands located wit,h_m
thé present Esquimalt & Nanaimo rail-
way land belt have been denied in some
cases their land, in others the coal and
base minerals under their lands; and

“Wherecas the Dominion government
in 1897 issued a commission to T. G.
Rothwell, Esq., of Ottawa, to inquire
fully into the matter, and the said T. G.
Rothwell, after a full inquiry, at which
all persons interested were represented
by counsel, reported that the claims of
the said settfers were well founded; and

“Whereas the provincial government
issued a commission to Hon. Eli Harri-
con, jr., in 1900, to inquire into the mat-
ter, ‘and the said Hon. Eli Harrison, jr.,
after' inquiry into the matter, but with-
ont the aid of counsel, reported against
the claiths of the settlers; and

“Whereas the claims of the said set-
tlers should be adjusted;

“Be it therefore resolved, that in the |

opinion ot
touvld

this House the government
tage their grievances into im-
mediate consideration,”

In support of the motion he said:

It is my desire to draw the attention
of this House to the claimis of a large
number of settlers on. Vancouver Island,
whose grievences, though of long stand-
ing, have not yet been redressed. The
o of these people, while simple in s
justice, has been embroidered with a
perpiexity of disputation, and I must
therefora crave the indulgence of the
House, in order that I may deal with it
satisfactorily, premising my argument
with the assumption that members are
here d , in this last court to which
an aggrieved people can appeal, to con-
sider their elaims without prejudice and
regardless of their station in life, I am
satisfied that wrong has been done these
people, that they have suffered great in-
justice. Whether intentional or other-
wise it is not for me to say, it is not for
this House to decide, but 1 am entirely
satisfied that their case will soon become
unless adjusted a burning political issue
on this Tsland, and one that can never
again be put aside until settled with
ecquity and justice. For, sir, truth and
equity must and will prevail, although
dishonored by generations of careless or
suborned representatives. I have every
confidence in members of this House, and
althongh divided on political issues, the
desire, nearly-all 1 believe, is to do what
is right as best ‘they may, not only in
this matter hut in every other matter
which they are ealled upon to deal with:
Now it is not my’intention to endeavor
to make political capital out of these
cases, it is not my wish to hamper or |
embarrass the government of the day by
bringing in this resolution, Hut I am
firmly of the opinion that these settlers
have strong legal claims to sustain their
demands, that their cause is just. and
therefere T must insist that their claims
shall be considered and settled with
equity and fairness.

In this opinion I am not alone, Official
enquiry has, in instances, sustained their
case. Such men as Sir Wilfrid Laurier,
Hon. Louis Davies, Hor. Wm. Mulock,
Hon. David Mills and the late Hon.
Thomas White, have acknowledged the
justice of their complaints. Surely with
wen of such eminence ranged on the side
of the settlers, I have a strong case to
present to this House,

The land in question is all included in
what is known as the Esquimalt & Na-
naimo railway belt. < Under the terms of
union with Canada, the Dominion agreed
to build a line of railway through Brit-
ish "Columbia, having its terminus some-
where at Esquimalt, or nesr Victoria.
These terms were never fully carried out.
The railway was not built, and some
thirteén years later a company known as
the Esquimalt & Nanaimo Railway Com-
pany, undertook to build this railway, in
consideration of a grant of the land that
had been reserved as a bonus to the
Canadian Pacific railway, and in addi-
tion a cash bonus of $750,000.

It is perhaps pertinent that I have
brought this matter up at the present
time, because we are about to bonus
other railway corporations in this prov-
ince, and members may take a lesson in
such legislation by listening to the his-
tory of this case.

The aggrieved settlers are divided into
two classes.. By far the largest class
embodies those settlers, who located on
Vancouver Island prior to the epaction
of what is known as the Settlement Act.
Some of these have acerpted under pro-
test titles from the government of
Canada and the railway company, having
no alternative but to accept them, which
did not give them their full rights—that
is, a conveyance in fee simple, Two of
this class, namely, Samuel Waawngton
and David Hoggan, were denied not ouly
the right to the minerals and coal of

these lands, but also denied a right to
the surface.

Tha sccond eclass includes only those
who settled on the lands after the pass-
ing of the Settlement Act, and were also
refused even surface rights,

All these settlers complied with the
regulations required of them by law so
far as laid in their power, they made
the necessary improvements and observed
the obligations of the undertaking in
every way, and yet were denied the
rights which justly belonged to them
under the laws of this province,

To intelligently discuss the case it will
bhe absolutely necessary to go into the
history of the matter,

I wish to draw here the attention of
the House to the terms of union between
the provinee and Canada, 1871, especi-
ally section 11, which bears clearly upon
this case. I am satisfied that the legal
claims of these settlers rests, to a very
great extent, upon this section, and that
this fact has been considerably glossed
over in the different investigations in
connection with the case. ‘Article 11 of
the terms of union provides: “11, The
government of the Dominion undertake

be selected, east of the Rock Mountains,
towards the Pacific, to connect the sea-
board of British Columbia with the rail-
way system of Capada; and, further, to
secire the completion of such railway
within ten years from the date of the
union.'

“And the govermment of British Co-
lumbia agree to convey to the Dominion
government, in trust, to be appropriated
in such manner as the Dominion gov-

“No official information has been re-
ceived by the government on the subject
referred to, but application was made to
thé Dominion government, on behalf of
the progince, for the purpose of secur-
ing the settlement of the lands reserved
for railway purposes on the Bast Coast
of Vancouver Island, without jeopardiz-
ing the rights of British Columbia to
railway construction; but no such ar-
rangement has been consummated. The

ernment may deem advisable in the fur-_, government do not intend at present to

therance of the construction of the said
railway, a similar extent of public lands
along the line of railway, throughout its
entire length in Britisk Cclumbia, not
to exceed, however, twenty (20) miles on
each ‘side of said line, as may be appro-
priated for the same purpose by the Do-
minion government from the public lands
in the Northwest Territories and the
province of Manitoba. Provided, that
the quantity of land which may be held
under pre-emption right or by Crown
grant within the lmits of the tract of
land’ in British Columbia to bhe so con-
veyed to the Dominion government shall
be made good to the Dominion from’eon-
figuous public lands; and, provided fur-
{ ther, that until the commencement, with-
in two years, as aforesaid, from the date
of the union, of the construction of the
said railway, the government of Brit-
ish- Columbia shall not seli or alienate
any further portions of the public lands
of British Columbia in any other way
than under right of pre-emption, requir-
ing actual. residence of the pre-emptor
on the land claimed by him. In consider-
ation of the land te be so eonveyed in aid
of the construction of the said railway,
the Dominion government agree to pay
to British Columbia, from the date of the
union, the sum of $100,000 per annum,
in half-yearly payments in advance.”

Now, I wish to draw special attention
to the provision that “the government of
British Columbia shall not sell or alien-
ate any further portions of the public
lands of British Columbia in any ether
way than under right of pre-emption, re-
quiring actual residence of the pre-empt-
or ir the land claimed by him.”

Now, the first settlers within the Es-
quimalt & Nanaimo railway belt entered
subject to the reserve made by Order in
Council dated June 30th, 1873, issued
July 1st, 18723, which gnes on to say
that certain lands on Vancouver Island
are to be reserved in accordance with the
terms of union for railway purposes.

Now, some twenty-five days later a sec.
ond Order in Council was issued, which
has also been mysteriously overlooked in
the investigation ‘into this matter, which
points out, amongst other things, very
distinetly that this .reserve was not a
bermanent reserve. and did not convey
the lands to the Dowinion. It says:

“It was, however, expressly understood
that-the Order in Council creating the
Teserve should net opsrate as a convey-
ance of the lands within its limits, and
that the reserve itself should not he of a
permanent character.”

Further on it recommends “that the re-
serve of the said land be continued until
a fair opportunity shall have been af-
forded to the Dominion government to
consider the subject.”

July 1st, 1873, was made subject to this
repart, which guotes the terms of union
and contains full provisions for the actual
settlement of the land.

In view of the terms of union which
provide that the provincial government
shall not sell or alienate any further por-
tions of the reserved public lands of Brit-
ish Columbia in any other way than un-
der right of pre-emption, requiring actual
residence of the pre-emptor on the land
claimed by him, it must be evident to
every one that this reserve was put on
in_accordance with the terms of union,
and to enable the construction of the
railway to be brought about. It must
be apparent to every member of this
assembly that it was not the intention
to prevent seftlers from pre-empting
these lands. That reserve was put on,
and it was exnlained by the Order in
Council, twenty-five days later, whien I
have quoted from, that those were the
terms and conditions upon which that re-
serve was made.

Now, those settlers went onto the land
on those terms and conditions.

About this time the Dominion govern-
ment decided, or possibiy the Canadian
,Paciﬁc Railway Company decided for
them, that they could not build this rail-
way and make its terminus at Esqui-
malt or in the neighborhood of Victoria,
presumably because the cost of construct-
ing it around by Seymour Narrows was
too great, and considerable alarm was
felt in Victoria in regard to the matter,
I find in the sessional papers that a
number of petitions were sent from Vie-
toria, and from other points of the pro-
vince, protesting against the action of
the Dominion government in this mat-
ter, which recited ths fact that the peti-
tioners had heard with alarm that the
terms of union relative to the construe-
tion of that railway were not to be ob-
served.  The effect of this was that the
idea was promulgated among the resi-
dents of Victoria and their representa-
tives that, if this reserve was not made
full and complete, or the settlers were
allowed to go upon it at all, that the
Doirinion government might consider
that an excuse for breaking the terms of
union. This point has been discussed
during the investigation, and is to a con-
siderable extent in evidence in the liter-
ature of the day.

That this was the case can be proved
emphatically by transactions that oc-
curred in this House. In 1875, two years

for Nanaimo, asked the following ques-
tion:

“The Premier of Canada, having stated !
from his place in parliament that the|
British Columbia. government have power
under the 11th section of the Act of'
Union to allow persons’to go upon the !
land reserved on Vancouver Island for
railway purposes, and having intimated
that the Dominion govornment would be
disposed favorabiy to regard the exercise
of such power, is it the intention of the

later, I find that Mr. Robson, member '

issue any certificates of pre-emption for
lands in the reservation referred to.”

This proves the contention I put for-
ward, that the reason those settlers
were, at that time, not allowed to obtain
their proper records, was because of the
alarm, the selfish alarm, existing in Vie-
toria, in connection with railway matters.
This alarm continued. The Dominion
government changed its intentions, and
made counter proposals to the province.
It offered to release to the province the
belt of land that had been reserved, and
to grant a bonus of $750,000 to any
railway company which would construet
a line from Victoria to Seymour Nar-
rows. The province emphatically de-
clined this offer, and in 1875 it passed an
act conveying to the Dominion govern-
ment the lands in question. The Do-
minion government refused to accept the
lands, apparently thinking that it would
bind them further to the terms of union
which they were seeking to upset.

I may say that.the reserve first men-
tioned was never rescinded until eleven
years later, and this was the only re-
serve eXisting on those lands during that

! time.. Yet this reserve, which did not
iapply to their case at all, was one of
| the reasons advanced, in fact the only
reason that the settlers had no right to
go on that land.

Now thése settlers were of an excep-
tionally good class. They were largely
men of education and spirit, who thor-
oughly understood their rights and who
took every means within their power to
protect their interests. It has been said
by Judge Harrison, that these men were
not aware at the time that coal existed
on the lands in question, The learned
judge'is surely wrong in that respect, as
evidence submitted before the different
cowmissions will prove; in fact one of
the settlers, Mr. William Jack, of Na-
Jfoose, actually sunk a shaft and proved
the existence of coal upon his land. The
majority of the settlers would never have
gone upon the land, or have settled upon
the lands and made the improvements
they did had they not beheved they would
be entitled to the coal and  minerals
which might exist thereon, and have free-
hold rights to the .surface, without any
reservation towards railway companies.
In support of this I would draw the at-
tention of tha House to a resolution

by Mr."Harris (B. C. Journals, 1882, p.
23):

“On the 21st day of March, 1882, it
was moved by Mr. Smythe, seconded by
Mir. Harris:

“That this House being very strongly
of opinion that the rights of settlers upon
lands within the railway reserve in the
province should be recognized;

“Be it therefore Resolved, That a re-
spectful address be nresented to His
Honor the Lieut.-Governor, praying that
he will be pleased to communicate with
the Dominion government with a view to
provide for:a recognition of the settlers’
rights on railway lands in this province,
and to arrange the terms upon which the
title to said lands swall be acquired by’
the said settlers;

“And be it further Resolved, That the
title of squatters upon lands within any
railway reserve in the province to the
lands upon which they have squatted
shall be secured to them: before the said
reserved railway lands shall be trans-
ferred to the Dominion government, or
to any railway syndicate.”

The Honorable Mr. Walkem, Chief
Commissioner of Lands and Works,
moved in amendment, seconded by Mr.
McGillivray, that all the words after
“being,” in the first line, be struck out,
and the following substituted therefor:

“of the opinion that the rights of bona
fide settlers who have settled upon and
cultivated land within the railway re-
serve in this province, and who would
have been entitled to pre-empt the said
lands had they not been reserved, should
be recognized;

“Be it therefore Resolved, That a re-
spectful address be presented to His
Honor the Lieut.-Governor, praying that
he will be pleased to communicate with
the Dominion government with a view
to provide for recognition of such set-
tlers’ rights and to arrange the terms
upon which the title to said lands shall
be acquired by them.”

I will now review to the House the
legal enactments that affect the cases
of these settlers. First, there is the
terms of union of 1871, and the notice
of reserve of July 1st, 1873, which was
followed up by an Order in Council
twenty-five days later defining said re-
serve, The Land’ Aect of 1875 was next
passed, and it is noteworthy that it did
not contain any provisions preventing
bona fide settlers from obtaining ordin-
ary freehold titles to their land which
would include coal and base minerals,
In 1882 a measure known as the Cle-
ments Aet was passed, transferring
lands on the Island to a company incor-
porated to build a line of railway be-
tween Victoria and ‘Seymour Narrows.
In 1883 another aet was vassed bearing
upon these matters, called the “Seéttle-
ment Aet,” and another measure was
passed during the same year also dealing
with. the rights and claims of the set-
tlers.

Now ‘with regard to the €lements Act,
it was a measure known as the Victoria
and Seymour Narrows Act, and was
brought in to incorporate the Vancouver
Land and Railway Company, on the 21st
of April, 1882, b

I have meéntioned the exact dates of
these ncts because it 'will be found on
looking into the matter that they bear
a very important relation to the claims
of some of the settlers concerned in the
case.

‘moved in 1882 by Mr. Smythe, seconded |

'the railway belt on the Mainland, prior

to the Dominion government, as well as
the cash bonus of $750,000.

The passage of this act expressed the
failure, was in fact an acknowledge-
ment of the failure, of British Columbia
to foree the Dominion government to
carry out the terms of union, which is
a matter greatly.to be regretted, not only
in the interests of Victoria city, but re-
garding the interests of the province as
a whole.

For some reason, I think because of
the failure of the corporation to put up
the necessary bonds, that is if the
scheme was a genuine one at all, no rail-
way construction was effected under the
Clements charter, and on May 12th,
1883, another act, called the Settlement
Act, was passed by the legislature in-
corporating R. Dunsmuir and others to
build a line of railway from Viectoria to
Nanaimo city, in consideration of a land
grant and cash bonus of $750,000. I
may observe in passing that by this bill
the province gave away a great deal
more land and freceived much less in re-
turn for it than would have been the
case under the Terms of union or the
Clements Bill, 1882, In the first instance
the belt of land to be given was only
twenty miles in depth, following the sin-
uosities of the coast, and was for o line
running from Esquimalt or Victoria right
through as part of a trans-continental
system. The Clements Bill, 1882, pro-
posed to give-a larger grant of land and
$750,000 in cash for a line from Vie-
toria to Seymiour Narrows only, whilst
the Dunsmuir Act, 1883, which incorpor-
ated a local company, assisted by Ameri-
can capitalists, provided the same sub-
sidy as in the second case, for a line ex-
tending only as far as Nanaimo.

I want to point out here that_in the
Settlement Act (and it is in the first as
well as the second act) the rights of the
settlers have been fully preserved, al-
though there is not-the slightest doubt
that it was never the intention of the
originators of these acts that such should
be the ease.

I have already obsetved that under the
terms of union the seftlers had the right

J. H. HAWTHORNTHWAITE, M.P.P,,
NANAIMO CITY.

tc go on these lands, and that this was
confirmed by Order in Council later.

“The company shall be governed by
sub-section (f) of the hereinbefore re-
cited agreements, and shall also grant to
| each bona fide squatter who has con-
| tinuously occupied and improved any of
, the lands within the tract of land to be
| acquired by the company from the Do-
minion government for a period of one
year prior to the first day of January,
1583, the freehold of the surface rights
of the said squatted land, to the extent
of 160 acres to each squatter.”

This refers to lands on the Island. It
says that these settlers have to *‘con-
tinally occupy.” But notice in regard to
the settlers on the Mainland that they
shall simply have “to make substantial
improvements.” There is a very great
difference in these terms, and I will con-
sider the matter further later on.

The settlers began now to be thorough-
ly alarmed and appealed to the legisla-
ture for protection. They sent a petition

to the Marquis of Lorne praying for re-
dress against the corporation that had
obtained these lands, and in fact took
every means at their command to have
their rights conserved. I find that a
petition signed by a great number of set-
tlers of Nanaimo and Comox was ad-
dressed to the local legislature asking
that their rights, and the rights of the
province generally, should be protected.
They protested so strongly that the gov-
ernment was forced to take aetion, and
in 1886 a select committee was appointed
to enquire into the matter. The settlers
also sent a delegate to Ottawa in the
person of Mr. James Patterson, to inter-
cede in their behalf, and some others
visited Ottawa themselves to endeavor
to have their grievances redressed. In
fact, the settlers have continued, right up
to the present time, in their endeavors
to have their rights observed.

The first class of settlers to which 1
have referred are those whose occupancy
began prior to the passage of any of the
acts of 1882 and 1883 mnentioned, and
who ‘demand that they shall receive a
title to the surface and to the coal and
other minerals thereon. There are alsd
the settlers in this class who were re-
fused even the surface rights after hav-
ing improved their lands to the extent
of from $2,000 to $4,000. Prominent
among these is Mr. Waddington, who
held an agreement in writing from the
department allowing him to remain on
the land, prior to the. passing of the
Settlement Act, 1883, and also David
Hoggan, who applied for land lecated
near Nanaimo, on the 19th of March,
1882, being prior to even the Clements
Bill. These men carried theéir cases into
the courts and were defeated.

The Attorney-General-—Is that the Mr.
Hogegan who took his case to the Privy
Couneil?

Mr. Hawthornthwaite—Yes,

The Attorney-General—Is that not the
Mr. Hoggan who settled on ‘Newecastle
townsite?

Mr. Hawthornthwaite—No.

Mr. Martin—I think the honorable gen-
tleman is mistaken; I am quite sure he
did.

Mr. McInnes—You are quite wrong,
Hoggan did.

Mr. Hawthornthwaite—No; Mr. Hog-
gan applied for these lands in March.
1882. His application was received, filed,
and Mr. Hoggan was told by the govern-
ment agent, Mr. Bray, that a reserve
existed—which we all know  existed—
that he could not make a record of it, and
to hold the land he must occupy it.

This could be entirely substantiated on
the corresnondence of Mr. Bray.

Now, these men were entitled to the

In sections 4, 5, 6 and 26 of the Set-,
tlement Aect, 1883, it is set forth:

4. “There is excepted out of the tract
of land granted by the preceding section
all that portion thereof lying to the
northward of a line running east and
west half way between the mouth of the
Courtenay river (Comox district) and
Seymour Narrows.”

This is the land which was to have
been granted in lieu of land alienated by
crown -grant pre-emption or otherwise
as sections 5 and 6 following will show:
B. “Provided always that the govern-
ment of Canada shall be entitled out of
such excented tract to lands equal in
extent to those alienated up to the date
of this act by crown grant pre-emption
or otherwise within the limits of the
grant mentioned in section 3 of this act.

6. “The grant mentioned in section 3
of this act shall not include any lands
now held under crown grant lease agree-
ment for sale or other alienation by the
crown, mor shall it include Indian re-
serves or settlements.

26. “The existing rights (if any) of any
persons or corporations in any of the
lands so to be acuired by the company
shall not be affected by this act.”

These are most important sections to
which I shall have to rfpeatedly call the
attention of this Housé.

It may be wondered at that two set-
tlement acts should have been passed. It
will be found that in the first act the
charge of one dollar per acre to settlers
upon the lands was not provided for, and
no provision was made that these am-
ounts should be turned over to the Esqui-
malt & Nanaimo Railway Company.
The second act embodied these slight
changes, and this was the only differ-
ence between the two acts-as they pass-
ed the legislature, I would draw atten-
tion to the difference in the treatment
meted out to settlers on the Island and
settlers on the Mainland under the act
of 1883. Sections H and I of the act
says: “The .government of Canada shall
with all convenient speed offer for sale
the lands within the railway belt upon
the Mainland, on liberal terms to actual
settlers; and

4D “Shall 'give persons who _have
squdtted en any of the said lands within

to the passage of this-act, and who have
made substantial improvements thereon,

a -prier right of purchasing the land so
improved, at the rates charged to settlers
generally.” °

rights claimed under the section of the
Terms of Union to which I have referred,
and they were certainly entitled to them
under the provisions of the Settlements

?Acts of 1883 and 1884, notwithstanding

the fact that attempts were made therein
to prevent the settlers from obtaining
the rights which they claimed.

The Esquimalt & Nanaimo Railway
Company were entitled to grants in lieu
of any land that should be pre-empted, or

same manner as those which have already
passed to the company under patent from
the government of Canada.

The committee
copy of this minute, if approved, be for-
warded to the Lieutenant-Governor of Brit-

ish Columbia.
JOSEPH POPE,
Assistant Clerk of the Privy Council.
His Honor the Lieutenant-Goveraor of the
Province of British Columbia.

Now with regard to the statements
that have been made on the floor of the
House to-day that some of these settlers
located on a townsite or reserve for pub-
lic purposes, I will, with the permission
of this House, and at the further risk
of wearying it, quote another letter
written by Mr, Pooley in reference
thereto:

Victoria, B.C., June 3rd, 188%.
The Honorable Minister of Rallways and
Lands, ete.:

Sir:—I am directed on behalf of the Es-
quimalt & Nanalmo Rallway Co. to write
to you and request permission for the com-
pany to reserve certain portions of the land
along the proposed line of railway for
townsites, in lots at a price to be fixed by
the company, as also the Newcastle reserve,
near Nanaimo, not being an Indian re-
serve, or settlement, nor military or naval
reserve, the grants of land sold as afore-
said to be issued by the provincial govern-
ment provided by section (F) of the agree-
ment ratified by an act, relating to the Isl-
and rallwag. the graving dock and railway
lands of the province, 1884, I have the
honor to request that you will place this
luatter before the Dominion government at
your earliest convenience, with a view to
baving the necessary authority granted
and arrangements made. I have the
honor to be, sir,

Your most obedient servant,
AS. E. POOLEY,
Secxgztary pro tem for the E. & N. Railway
0.

A long letter was written in reply to
this, which ended by saying:

The lands in question herein form part
of the lands vested in the Dominion gov-
ernment bF an act of the legislature qf
British Columbia and therefore the assent
of the Governor-General in council will be
required; but it appears to me that before
such assent is asked for a letter might be
sent to the Ohlef Commissioner of Lands
and Works of British Columbia requiring
him to obtain from the company a general
map or plan showing the locations of such
townsites dand other information, together
with the statement as to whether any por-
tion have 0 and are already occupied
by squatters, ete., and all such information
a8 may satisfy the government of Canada
as well as the goverament of British Col-
umbia that the assent of the Governor in
council can be gafely given to the proposed
arrangements.

H. M. FESSAULT,
Department Railways and Canals.

This matter was further dealt with from
the department of justice, Ottawa, July
and after referring to the
statutes geverniug these lands, ¢oncludes
with the following extract:

“I find nothing in the agreement or in the
act which authorizes the government to
consent to any of the lands being reserved
for townsites, and without such authority I
am of opinion that the government of Can-
ada have no right to give such consent.

“GEORGE W. BURBIDGE,
“D. M.

A. P. Bradley, Secretary.
I quete these more particularly because

Jn

up this land upon the Newecastle town-
site, as the Honorable Attorney-General
has just tried to put into my mouth.

The Attorney-General—I was simply
asking for information.
Mr. Hawthornthwaite—It has been

claimed all along by the Esquimalt &
Nanaimo Railway Company that a num
ber of these settlers located on what is
known as the Neweastle tewnsite. There
is not the slightest foundatidn, in fact,
for this claini. I am a resident myself
of the Newcastle townsite, and thorough-
ly familiar with the ground in dispute.
I may say further that the Newcastle
townsite was incorporated in 1873 as a
part of the city of Nanaimo, a fact which
has not béen brought out in any of the
commissions. The evidence put forward
in regard to this case by the E, & N.
Ry. Co. was that these settlers, Wad-
dington and Hoggan, took up land on the
Newcastle townsite, that it was a gov-
ernment raserve, and therefore that they
had no right to locate thereon. But I
would point out that if the iands in ques-
‘tion were zovernment reserve, it could

alienated, by settlers within the railway
belt, under agreement with the Dominion
of Canada. To show that the company
was fully aware of this, and that it actu-
ally applied for such lands, I will uote a
letter from Mr. Pooley, then secretary !
of the Esquimalt & Nanaimo Railway
Commany:

Esquimalt & Nanaimo Railway.
Victoria, B. C., December 13th, 1805.
To the Honorable the Minister of Rallways
and Canals, Ottawa:

Sir:—I am instructed by the Esquimalt &
Nanaimo Rallway Company to write you
with reference to the lands to be granted
to the government of Canada under section
5 of 47 Vic.,, Cap. 14, Provincial Statutes,
and intituled “An Act relating to the Isl-
and Railway, the Graving Doek, and Rail-
way Lands of the Province.”

By this section the govérnment of Canada
is entitled out of the lands excepted by
section 4 of the sald act to lands equal in
extent to those alienated up to the date of
the said act (19th December, 1883), by ecrown
grant, pre-emption, or otherwise, within the
limits of the grant mentioned in' section 3
of the said aet.

By paragraph (b) of the agreement, con-
ﬂrmedp by section 1 of the sald act, it is
set forth that the lands to be so acquired
shall be to the northward of and contigu-
ous to that portion of the land to be grant-
ed as therein set forth.

By act of the Dominion parllament 47
Vie., Cap. 6, section 3, power is given to
the Governor in council to grant to the
HEsquimalt & Nanaimo Railway Company,
inter alia, all of the lands situated on
Vancouver Island which had been granted
to Her Majesty by the legislature of Brit-
ish Columbia by 47 Vie., a?. 14, in ald of
rthe construction of the said Hne of mllwar
in so far as such land shall be vested in
Her Majesty and held by her for the pur-
poses the said rallway, ete. ey A

The company upon enquiry, fin a
86,346 acres ot’ylanlc’lohad been -alienated by
crown grant, pre-emption, or otherwise,
within the limits of the grant mentioned in
section 3 of 47 Vie,, Chap. 14 (provinelal),
and the company therefore have had sur-
veyed out of the excegted lands a quantity
equal to that allenated, as shown upon the
plan forwarded herewith and
within the red lines. : {

The eompany have the honor to reques
that youn:rplll cause application to be made
to the provincial government for a convey-
ance of the said lands to the Dominjon
government under section 5 of % [P
Chap. 14 (provincial), in order that they may
be transferred to the Esquimalt & Nanaimo
Railway ComIpany.

1

enclosed

The settlers of the Island have not
been so favorably considered. We find
that the government of the Dominion
was not requested to see that they were

have, etc.,
CHAS. E. POOLEY,
Secretary.

A letter was writtén in reply to this,
which concludes:

not possibly have gone to the Esquimait
& Nanaimo Railway Company. There
is met the slightest doubt about that; and
if it were not reserved for publie pur-
poses, these men had an undoubted right,
even under the act of 1883, to pre-empt
and occupy the land, which they did.
This land either belonged to the Domin-
ion or it belonged to the settlers.

In this connection I would point out
that these settlers were defeated in their
case in court, on the ground that these
lands were not public property; that they
were government reserves; and if so, no
corporation could secure rights which
were denied to the settlers on those
grounds. Again, another corporation ap-
plied for the ecoal rights under these
lands and was refused upon the grounds
that it was not a reserve, and therefore
that these lands were “not subject to be
so disposed of.”

Mr. McInnes asked “What corporation
applied for the ecoal rights?”

Mr. Hawthornthwaite—The honorable
gentleman’s solicitation is somewhat re-
markable at this stage, in view of the in-
difference with which he treated the sub-
jeet last session. He had a resolution or
the order paper last session but he d‘d
not take the trouble to bring the matter
to the nttention of the House.

Mr. MeclInnes said his resolution was
ruled ont of order by the chair.

Mr. Hawthornthwaite—The resolutior
was on the order paper for days anad
weeks,” and the honorable gentleman
made no attempt to bring it up, and wher
it was finally ruled out of order he made
no appeal whatever.

Mr. MecInnes—That is absolutely false
Tt was because I found that members of
the House were not going to give mr
sufficient suppert that I allowed it tc
DAass.

Mr. Hawthornthwaite—If the honor-
able gentleman, who is a lawyer and
whose friends look upon him as a grea:
legal laminary, does not know how to
draw up a resolution that will be in or-
der he had better in future apply to me
for heln. But what I have stated is
true, ns every member of this House
knows; the resolution was up for weeks,
and when ruled out of order the honor
able gentleman merely remarked that he

advises that a certified’

|

it was eclaimed that Mr. Hoggan mok'

“was very sorry,” and meekly sat down.
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I firmly believe, and a number of t! »
settlers believe, that his resolution w: -
placed on the orders to block the w:
and prevent other members attending
the matter. To.continue, I must ins’
that it never has been proved in any wov
that this land was a reserve, If this
the case it all the more goes to prove tl .
assertion I have made that this lar.
could not possibly go to the Esquims
& Nanaimo railway. That the land w:
never reserved I can prove by quotir *
some evidence on the point. The su
veyor-general's evidence, in giving test
mony before the courts under oath, is a-
follows:

Q.—Can you tell me whether the 791
acres have been surveyed? A --1 cannoi.

Q.—This piece you call Newecastle re
serve—724 acres? A.—I have not searched

for and do not know of any survey havinz
been made of it.

(Handing plan to witness)—I see it mark
ed here, ‘Reserve for public purposes.’
Where Is that taken from? A.—I can’'t tell
where that is from.

Q.—Now in any of your maps is it callel
‘“Reserve for public purposes?’ A.—I don’:
think it is so marked on any of our map-

Q.—You don’t know when you began
call it Newecastle Townsita Reserve? A.
No; I couldn’t tell you.

Q.—No action by any official, governor o/
the day, attorneygeneral or minister «"
lands and works setting it apart? A.-°
have not found any.

Q.—You can’t find any official authorit~
for ‘calling it “Newecastle Townsite R
serve?’  A.—I am not aware of any offici
authority for it.

Mr. Priest, another important’ witnes:,
corroborated the surveyor-general, as the
following will show:

Elijah Priest called and sworn. Examin-
ed by Mills:

Q.—What is your oeccupation? A.—Land
suaveyor.

id you make the survey for Hoggan?
A.—I did.
Q.—Do you know that portion of the lana
that theéy call Newcastle Townsite? A.—
0.

Q.—Do you know those lots they call the
suburban lots? .—Yes,

Q.—Is the plece of land that Mr. Hoggan-
claims the right to purchase in ‘this suit
any part of the townsite lgts? A.—Not
the town lots. p

Q.—Or any part ‘of the suburban lots?
A.—Nor any part of the suburban lots. That
is_as far as the original survey was made.
(Namely, Green’s survey of 114.62 acres).

Q.—What do you mean by that? A.—Ou
the official map:-

I should think this of itself would be
sufficient to settle the matter. When
cross-examined in the case the surveyor-
general also said:

Mills—When you say that the land claim-
ed by plaintiff covers some of those tow 1
lots, tell me how you prove it? (No an-
swer). ' Have you examined our map? A.—-
I did not say the land claimed by the plamn-
tiff covers your town lots.

Would you look at the plan and see
whether it does? I understood ygu to say
so. A.—I have not seen it at all. No, T
didn’t say so.

I would here like to read a portion of
g letter from Marshall Bray, the govern-
ment agent at Nanaimo, to show that
these men in their application show that
there was a Newcastle townsite and also
a government reserve to the north. Mr.
Bray in this letter says:

Nanaimo, B. C., Sept.-Tth, 1885.

Sir;—I have the honor to acknowledge
receipt of your letter from F. G. Richards,
jr., enclesing a copy of letter from C. C.
McKenzie in reference to D. Hoggan’s ap-
plication to record land in the government
reserve, north and adjoining Newcastle
Townsite.

My letter of instructions dated the 20th
May, 1884, in reference to my issuing re-
cords for Island rallway lands was to the
effect that I should not issue any records
of any land embraced in townsites or gov-
ernment reserves, and when the Hon. Mr.
Smithe was up here last fall, he gave me
instructions to the same effect, and told
me not to issue anmy records for any (3)
land in Newecastle Townsite or the govern-
ment reserve to the north of same until I
received instructions from the government
to do so. Several parties have applied to
me to pre-empt in this same reserve, and I
have informed them that until I received
instructions I cannot issue records for any
iand included in said reserve.

I informed Mr. Hoggan of this and told
him as soon as the land was open for pre-
emption- I would Jet him know, so that he
could get in his application at once.

* * * Now he did not occupy said land
until after date of his apg)sucatlon filed in
this office, 19th March, 1882, * * * *x =

Please to inform me if this reserve is
likely to be:thrown open soon for settle-
meu{. as James Harvey (Dunsmuir’s son-
in-law) has also made application for some
land in this reserve.

1 have, etc. g
(Signed) M. BRAY,
Government Agent.
W. 8. Gore, Surveyor-General, Victoria,

I think that letter in itself is sufficient
to destroy amny claim that this land was
a portion of the Newecastle townsite, or
lands that were not thrown open to set-
tlers in the ordinary way. Endeayor was
made to show that there were 724 acres
included in Newcastle townsite, but this
was never proved. With regard to these
land aets of 1883, I would draw attention
to another fact, an extraordinary ract,
that these measures were made retro-
active! The clause in the act pertaining
to settlers within the railway lands on
the Mainiand made provision for thoce
who had settled right up to the date or
the act, but for settlers on the Island
within the belt it required a residence
of one year, eleven months and nineteen
days. Now this is very remarkable, but
there s an explanation, though a dis-
sreditable one, of it. David Hoggan
;ettled on his land one year, eight months
ind twenty-one days previous to the pass-
ng of the Settlement Act, and there can
2 no doubt but that this nefarious clause
)r. provision ‘was inserted to dispossess
aim of his valuable land. As I have
pointed out, the clause guverning railway
lands on the Mainland also provided for
‘substantial improveme:ts,” while in re-
zard to the qualification for settlers on
‘he Island “continuous occupation” was
required. An explanation for this is
‘ound in the fact that Samuel Wadding-
ton, who had made “substantial improve-
nents” on his land, which he had lived
on since 1870, would thereby be cut out
~f his right (or might B®) to the re-
mainder, consisting of one hundred and

' hirty-three acres, which he had furthev

applied for, and which surrounded his
‘esidence and improvements on threc
jides. I cannot find words to express
ny contempt for this extraordinary
juggling of the law. I am satisfied that
nembers of this House and the people
of this country will never endorse such
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