
440 CANADA LAW JOURNAL.

Full Court. jNEWTON v. LILLY. X ay 7.

Praudiilewt prefe>ewe-&le of stock to person Wivo assitrnes lia-
bdlity of insolvent to crceditor.

he insolvents sold tlieir stock in trade to the defendant
Lilly at S71/a' cents on1 the dollar. Being indebted to the defen-
dants, (jali Bros. & Co., in $4,374.27, they accepted Lilly 's
undertakinq to pay that indebtedness, and received cash fur the
balance. Ci.iit Bî'os. then discharged the insolvents and ac-

î' cepted Lilly as their debtor. The insolvents within sixty days
M ~made ail atssignumenit to the plaintiff under R..S.M. 1902, c. 8, foi

the benellt of ereclitors gerierally. The Court agreed witli the
finding of tire trial judl--ýe that Gault l3ros. diid flot know and had

î ~ not sufficient reason t(, believe that the assignors were unable to
meet their liabilities at the tinie the transaction attacked was
entered into. This action was brouglit to have that part of the
agreemnent providing for the payilient by LiIly to Gault Bros.
declared fraudulent and void as against the other creditors of
the insolvents.

IIcil 1. The effect of the arri eetHi as acual
mnade and carried out between the insolvents, Lilly and Gault
Bros. -vas the saine as if Lilly Iiad paid tHe cash in fulil to the
insolvenits and they liad paid it over immnediately to Gauilt Bros.,
and therefore although Gault Bros. agreed to g:ve tirne to Lilly,
the payment by Lilly to Gault Bros. came withiin the saving
clause of tHe Aet, s. 44, and was to be trented as a payaient of
money muade by the insolvents and so taken out of the operatiotif
of 9. 41 of the Act. Gibbons v. W1ilson, 17 A.R. 1, aid Johnson
v. Hope, 17 A.R. 10, followed. Burns v. WVIlSon, 28 S.C.R. 207,
expia ined.

The plaintiff's contention that the transa..ton attacked was
ini effeet mi assigniiient by the insolvents Vo G(atilt Bros. of a
chose i action, that is to say, of a part of the purchase inoney

j due f rom Lilly, and se came directly wiithin the meaning of s.
41 of the Act, should znot prevail, for the assumption by Lilly

î ~ of the Gauit I3ros.' claim and the obtainirie of a releilse froin
them to the insolvents formed pa:' of the actual consideration
for the sale, and it was not the saine as if the insolvents had flrst
sold to Lilly and afterwards Rasigned to Gault Brou. so niuch
of their elaim againat Lilly for the purchase nioney.

2. The transaction attacked could not be held void itnder s.
45 of the Act which, as s. 44 makea good a paynient of money by41;


