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[MarcH,

The counsel for tho prisoner objccted, but the learned judge, ,judges who, in England, ruled agrinst the cight were aware of

(McLean, C. J,) allowed tho counsel for tho crown to address the
Jury, for the purposo of summing up the evidence brought forward
on tho part of the Crown.

Tho counsel for the prisoner objected that tho only right to sum
up was under the Common Law Procedure Act; and that the
Common Law Procedure Act was inapplicabloe in a crimioal case;
and that at all events it was too late to sum up after he bad
addressed the jury on behalf of the prisener.

Tho couusel for tho Crown was, however, allowed to proceed,
and did accordingly address the jury.

Thoe jury found prisoncr guilty, and ho was afterwards sentenced
to two-years imprisonment in the Reformatory Prison of Upper
Cauada.

During Michaclmas Term last, R. A. Harrison obtained a rule
calling upon the Attorney General or his agent to shew cause why
tho verdict of guilty, and sll proceedings subsequent thereto,
should not be set aside, and a new trial had, upon the grouads:

1. That the counsel for the Crown, not being the Attorney or
Solicitor General, claimed o right of reply, was allowed to reply,
and did reply, though no witnesses were called for the defendant.

2. That tho vordict was contrary to law aund evidence, in this,
that there was no proof of the breaking and entering charged :n
the indictment.

8. That at the time of ~ntering the window, through which
defendant entered, was open, so that defendant was not guilty of
the offenco of burglary.

During last term Rickards, Q.C' , showed cause.

He contended that the counsel for the Crown, as representing
tho Attorney General, bad the right of reply, though no witneases
were called for the prisoner; and also contended that, whether ho
had or not, the excrciso of the supposed right was not a ground
for a new trial.

Ilarrison supported the rule,

s e contended that the right of reply in a criminal case, where
no witnesses are called for the defence, is the personal right of
the Attorney Geuneral, if it exisis at all; and that being s0 it can-
not bo exercised by those whom he deputes to conduct criminal
prosecutions.

Mr. Harrison admitted that an error of the judge in allowing
the right of reply, ip & case where it does not exist, is not per se
a ground of application for a new trial; and submitted that in
this case it had worked injustice, inosmuch as the evidence was
wholly insufficient to sustain the couviction.

The following authorities were cited by counsel during the
argument :—7 C. & P. 676, 677; Rezx v. Marsden, M. & M.
439; Rex v. Bell, M. & M. 440; Reg. v. Gardner, 1 C & K. 628;
Reg. v. Blackburn, 3 C. & K. 830; Reg. v. Christie, 1 F. & F. 75,
S. C. 7 Co. 506; Reg. v. Taylor,1 F. &F.76; Reg.v. O’Connell,
11 C. & F. 165; Har. C. L. . A. 808 note.

Drarer, C. J.—I think there is ao such right as that claimed
by tho learncd counsel for the crown. I do not think any such
right exists in England. In England the right may be said to
exist in cases where the Crown is directly concerned, as in 8 state
prosecution, or in a prosecution for an assault on a customs or
other public officer. In ordinary prosecutions for crime I do not
think it exists, except where the Attorney General himself proge-
cutes. I have always been of this opinion, and have always so
ruled in cases before me. The erroneous exercise of that right is
not, however, itself a ground for a new trial; but in this case [
have no hesitation in saying that the evidence was not snfficient to
sustain the verdict, and, thercfore, think there ought to be a new
trial.

Ricoarps, J.—1I also think there ought to be 2 new trial; but
I cannot say 1 am free from doubt on the first pont to which the
learned Chief Justice bas referred. The learned judges (Talfourd,
Bayley and Martin) who in England bhave decided against the right
of a crown officer, not being attorney or solicitor general, to reply
where no evidence is adduced for the defence, never held the office
of attorney or solicitor general, and had not the same opportunity
of forming a correct opinion on the question as Chief Baron
Pollock who, in Reg. v. Gardiner, 1 C. & K. 628, raled in favor of
the right. There is nothing to show that any one of the learned

the rules published in 7 C. & P. 676. On the ground that tho
cvidence in this caze was wholly insufficient to support the verdict
I concur with the Chief Justico in deciding that the rule ought to
be mado absolute.

Morrisox, J —I concur with the Chief Justice in thinking not
only that the ovidence was insufficient to support tho verdict, but
that the counsel for the Crown had not the right which he claimed
and exercised at the trial.

Per cur.—Rule absolute.

CHANCERY.

(Reported by ALEX. GRANT, Esq., Harristerat-Law, Reporter to the Courl.)

Hiin v. Rurgerrono.
Composition deed—Effect of deblor failing strictly to fulfil terms of compromise.

The rule that the terms of cormpoeition decds must be strictly comptied with, con.
sldered and acted upon,

The creditors of an 1osolvent debtor, by deed, absolutely and unconditionally ro-
teased their claim againat him, but it nm_mrcd by a memorandum on the in.
strument, that such rel was intended to be in ideratfon of the debtor
delivering to them certain endorsed notes, which, howerer, ho stated ho was
unable to procure, and {n fact they were not dellvered as had been agreod upon.
Ileld, that the creditors wore entitlcd in this court to enforce payment of thelr
orignat clatm, notwithstandingthat the debtor offered to pay the sum, for which
it was stipulated by the deed of composition that the notesshould be glven, or
to grive tho notes agreed upou; although the court of common law bad beld the
right of the creditors to recover was gone. Seradaz, V, C., dissenting.

The bill in this cause was filed by Daniel Hill, Jesse W. Benedict
and Willinm Vann; Benedict & Vanno being merchants residing in
New York, setting forth that on the 16th of September, 1859,
defendant having become indebted to Benedict & Vann, (for goods
sold to him), in tlLe sum of $979 76, stated the account betweon
them by sigoing the following ; —

#8979 76 Guelph, September 16, 1857.

¢ Six mouths after date I promise to pay to the order of
Benedict & Vann, nino hundred and seventy-nine dohiars, seventy-
six cents, at the Bank of Montreal, with current rate of exchange
on New York.”

Rutherford subsequently, and on the 9th of January, 1860,
made an assignment to trustees for the benefit of his creditors,
which contained & general release, unless the parties signing wrote
¢ without release” after their signitures; that the deed was only
execated by a few of defendant’s creditors, and all without re-
lease ; and the deed was afterwardsabandoned, and a deed dated tho
7th of August, 1860, was subsequently made; thatin the interval,
and in tho mounth of Jaoo, defendant induced many of his creditors
and amongst them Benedict & Vann, to believe that he was unable
to pay his liabilities in full, when it was agreed between him and
his said creditors, that he should pay them five shillings in the
pound, payable in two cquat instalments, in six and twelve months,
from the first of July, 1860; and that he should give his prowis-
sory notes, satisfactorily endorsed, to secuve such payments. That
for the purpose of carrying this arrangement out, & document was
prepared by tho defendant, purporting to be between his creditors
of the ono port, and the defendant of the other part, which instru
ments defendant took to his several greditors, requesting them to
sign it, on the agreement and understandiog that he would deliver
such promissory notes, as before mentioned ; upon which under-
standing many did sign, amongst others, the plaintiffs Benedict &
Vaon; that afterwards defendants discovered be could not procure
the notes to be endorsed by any one who would be satisfactory to
his creditors, and thus to carry into effect in good faith tho agree-
ment for composition, and that he therefore abandonedt, and en-
tered into a néw arrangement with his creditors, which was carried
into effect by an indenture dated 7th of August, 1860, purporting
to bo made between defendant, of the first part, Ross, Mitchell &
Fisken, of the sccond part, tho Bavk of Montreal, the City Bank,
and the Bank of Toronto, of the third part, and all his other cre-
ditors therein named (and among them, Benedict & Vann,) of the
fourth part, which deed was transmitted by defendant to Benedict
& Vann at New York, in a letter of tho 28th of August, 1860,
whorein he stated, in effect, ¢ that.ho was unabled to get snch sa-




