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If flic Engliqlh rulo of MIi. Teri, 12 Wm. IV.,* did flot npply to a pri-
i,oncr idieo Lad been rendered by Isis bail, tben I (Io flot thiiik our
ride of 20 Vie. No. 99 can, and tlîis case is tiierefore unprovidcd for.

If I arn righit on this point, then rule No. 168 of 20 Vie., cornes
te our nid. it declares tliat in ail cases tinprovided for by statute
or rule of Court, thc prnctice ne it existcd in our Courts before the
paIssing of flic Coime» Law Proceedure Act of 1850, sali be fol-
lowcd.

fly the ruies of Q B. U. C., 'ilichaelmans Terni, 4 Cc.o. IV., No.
1, i: is provided, tlint in future the practice of tiîis Court, * *
is te be goveruied, wben not etberwise - -ovidcd for, by flic esta-
blislied practice of flic Court of Qucen's Bench in Engisnd.

Iii tiîis view of the case, witlîout decidin:g whetlîer Botcer v.
Baker, is to bt foiliwed, or whetber Thorn» v. Leslie, is te bo me-
garded as the more correct view of the iaw, (whicli last rase seemnq
te bc adoptcd in Ciîitty's Archbold, 8 Editien, page 1058. It
seerns to me, defendant fails as hie doeg net sbew tlîat due notice
ef Isis surrender in discharge of Isis bail, vos given beforo the
end of last Term, as required by the mule of Gee. III. It is net
necessary te say much as to the necessity of notice o? tlic render
of a del<ndauit being given, before a plaintiff cau ho considered as
called upon te charge liii in execution.

By our law, a defendant may be surrendercd in discbarge of Lis
bail, in any connty of Upper Canada. If bis being se rendered
makes it neccssary for a plaintiff te charge Lim in custody, witbin
two Termis, it scems te me, only easonable thot Le sheuld have
notice of the render, and the rule reqiires it.

But the defendant contends, that ilazter v. Bailil, is an auther-
ity in bis faveur, te shew that on an affidavit similar te the one
fiied in this case, the Court held, it sufficiently shewed defendant,
Liad notice o? render.

The Imperial Stat. 10 Gee. IV., &. 1 Win. IV., cap. 70 sec. 21,
points out the mode in wbich a rendier shall bcecffccted, and giving
notice in writing te the plaintiff's Attorney, is a part of the pro-
ceeding, on the comnpletion of which, the bail sall thereupen be
wholly exonemated from liability as sncb. The aflidavit in iJaxer
v. .Baily, vas made by the plaintiff, and Lie states, that the dcfcnd-
ant on the day therein mentioned, vas rendered in discharge of biail.
This, of course, migbt imply that the defendant Lad given him no-
tire of such surrer.Jer, and after making such affidavit, Le could net
deny having recieved notice, and the Court held, that; it suffici-
ently aliewed plaintiff Lad recived the notice requimcd te be given.

In thits case, Lowever, the only aiffidavit in relation te the render,
is made by the defenulant biimscîf, and Lis words are, IlThat I
was rendered by my bail in this cause, te the Sherît o? the Çounty
of Hlastings, on the eleventh day o? MNay ast." TLis certainlydees
net necessarily imply that notice of the surrender vas then given,
I think the notice material, and if it was given, defendant ought
te shiew it.

On the whole, 1 tLinlc the application fails, but as it sceme te
have Uic autbority of Botcer v. Baker, and some other cases, te a
certain extent in its faveur, and isan application by the prisener te
obtain bis liberty, the summeons will be discborged 'witbout costs.

If the notice o? render vas given lu due time, and defendant is
advised, aftcr camefully considcring the cases referred te on the,
subject, te apply again, on she'wing tlue time the notice vans given,
Le can dese. The doctrine is clearly established, if a prisoner s
once supersedable bo is a' ays se, and it is equaliy clcar, I bave
-o doubt, tizat; a prisonor aaay renew bis applications frota time te
time, for bis discharge frota imprisonmnent, particularly if Le
brings forward any new matter.

Summons-discbarged without costes.

Kxys Y. MuRpnr.
Judjsmet bvdful-pea iaina-eZrim an ttetjZ~

In cm'en whero the writ milahtlsav bcPn itpecirdlty endoru'd unde? thiult metilon
C t. P'. Act 1550, but waw not the declaration aabould be ilied wli, a notice la
$Wcad rndorled. and thîe Jtzdjzmett ty defauit tiiereon ehould be by nit dicsL
Antl the usual jaud.-mnt by dtfault for non apperaice te a tlcuially endormed
writ eigned under aurla circumutances fi frregular.

July lst, 1859.
Tliismas an application cithier to set aside the service of the

wrît of somnmons and dclorations alleged te have been sertcd in
this cause, togetlîer with the judgmnvnts by default for non ap-

penrance, and flie writs o? fieri facias issued tliercon nnd al] pro-
cecdings tînder tlîe said writs on tic groutade,

]st. Tiat the Nçrlts Lad neyer been served.
2aîd. Thant flie declaration and notice te plcad liuad net lae»n semved.
3rd. Tlist the plaintiff sns not entitlcd te sign judgm2nts for

non nppeomance after flling deedarations.
Or te revise the taintion of &%ts on entering 3udgnment in thest

cases on the ground tlîat the plaintiff vas net entitled te the ceste
o? tlie declaration filcd in tbis cause, tlic actions lîaving been
hrought for liquidated demands.

The evideuice eus te the service o? the writs e? summions and de-
clarations vas vcry coufficting.

The particulars of tliese cases sufllciently appear in tlîe judgrnent.
licitAnD,, J.-Tho 3udgment rells iltd, in these pauses aire in

the forta o? judgments for non-nippearance te a speeially endorsed
'sent, the wnits wvero net; speciolly endorsed.

The defect in fliat respect vns intended te bo suppliecl by filing
a deularation under the Olst section of tho Comme» Law Procedure
Act of 1856 (situilar to the 28tb rection o? tho Englibh statute o?
1852 ) Thiis declaration was net endomsed vitL a notice te plead
in tight dayB as la requitred by the statute, thoev as hoecr, a
notice te plead served on the defendant more than eight dsys Le-
fore the signing ofjudgmnent.

The judgment signed after the filing and serving of si declara-
tion should Le by nil dteit, such judgment sehen for a debt or liqui-
dated demand la money is final under 93rd section e? the English
C. L P. Act and the 14'2nd of aur ewn, vluere the damages are
substantially a motter of colculatien, it xnoy be referred te the
master under the 94th section o? the Eoglish Act and 143 of our
own statute.

After the declarations were tilcd and served they should Lava
been cepicd on the rolîs and judgment entered by default. Titis
Las net been donc, and the judgment relis are neamly in the form
o? a jodgment on a specially endorsed wrît, which the plaintiff
vaes net entitled te enter as snob 'writs seere ret serieul.

In Chitty's Forme, 7th eclition, at page 60, it is stated, reerming te
tlîe 28th section of the English Act (and te the 61st section of our
oiyn,) "6a declaration is in this cas" fileul against defendant'with
a notice te plead in eight days; a. -he judgment will be signed
by defoult for want of a plea, if Le deeis net pleaul accordingly."
lie thett refera te the formn of the judginent, post index "1jndgînent
by default," under thsat head, at page 4913, a fomm is given for
judgment by nil dicif in an action for a debt or a liquidateul do-
mand in meney. The formn directs that the decloration sbould Le
copic'I and then te proceed on a new Uine.

-"And the defendant ia Lis proper person, says nething in bar
or prcclnsion o? the said action of the plaintiff 'shereby the plain-
tiff remains thercin, undefended against the defendant.

Therefor it is considered tbat the plaintiff do recovcr against
the defenrlant the said £ - andl£ - for costs o? suit 'which
said money in the sehole amount te -"

The forms then shew judgmcnt on aunassessment under a writ
o? inquiry, aise wben ascertained by flic master.

In a note at tlîe saine page it is stateui tbat by tLe 1EnglisL C.
l. P. Act of 1852, at section "~, in actions 'selere tue plaintiff
seeke te recover a debt or liquidateul demannd in moncy, judgnicnt
by clefault.shall be final, .judgment by defauît is final in thiose
cases in wbieh the writ may be specioily endorseul under the 25th
section e? the C. L. P. Act o? 1852.

Judgment by default ie interlecutory wben the action is for the
recevery o? unliquidated damages In that case damages muet
be assesseul by a writ o? inquiry or by one of the masters nder
the 93rd section o? the C. L,. P. Act.

At page 59 in referring te section 28 e? the English C. 1, 'P.
Act, it is laid down, Ilin this case, and when tbe writ le net;
spccially endorseul it will Le seen tbat the statute mequires that a
declaration shall Le fileul and judgmcnt cannot be signed uncss
defendant, malies defaultin1 plcading 'within the limited time, viz:
eight ulsys frota the filing o? the declaratien. It dees net require
that there shoulul Le any notice o? the filing andl stich notice is
net requisite unless tlae plaintiff le procccding lander a judge's
order ezprcssly omdering it. The judigmcnt would be'ajudgmcut
by def.ault for wantaoa pîc.-. It yullaise Lutscen tbnt the judg-
ment will be fanal if thie declaration 15 for a debt or liquidateul de-
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