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of the plaintiff as executor as aforesaid-vith cotints for intorest
and upon in accotait st:îteti.

1li1 Nover indebteti. LI. Payment. 3.SttuooLmi
tations. 4. Set-off.

The plaintiff's particiilars of demaOn irero for nino yenrs' revit
due upon thue rîorttî biaîf of lot .So. 2, in tho 18t concession of
Tecun'setb, frorn tlie lst of April, 1854I, to flic let of April, 1863,
at the rate of £M0 per annuni.

Tbîe trial teck place at tie city of Toronto, in Novenibor, 1863
hefore Adami Wilson, J.

The te8tator, Samuel Ilarrolti, dieti about tho 20th of August,
1862, aud the action was conimenced on tîe 4ts of July, 1863. At
t;oe opening et the plaintiff's case, if iras objecteti that the tiefen-
dant could not ho hiable in this action for tho use and occupation
of the land afher tho testators8 death, sud tho learned judgo so
rsled. It tiid flot appear certainly 'iren the tlofendant, first
took possession, but in tihe resuit tliat becamo immnaterial. Hie
left tlic farma in theo auturon of 1862, atter bis father'B death.
Evitience ires giron te establish the annual value of tine place.

On the defence it iras proved thaet a year or eighteen menthe
before theo testator's death ho stateti ta a iriteess (hie brother-mn-
loir) in speaL-ing of bis sons, William anti the defendant, that
'William iras on one farc andi defendant on tic otiier: that William
hîad paid bum all lep, andti hat aIl lie expecteti from defenîbant iras
irbat ho lied to live upon, pork, flour, andi -o on; that hoe got park,
fleur, and butter froni defentiant: that ho did flot oxpect monoy
frein defendant; William iras te psy rooney, andi defendant to giro
provisions. Thîis wiitnes3 saiti ho iras airaro that testator iras
continuably gotting fleur, pork, butter andi so forth froni defendarnt.

There iras otlier evidence cloarby 6ewing tlîat dofendant lied
been ie f le habit of deliveriDg four, pork, &o., t0 thec testator in
Newmarket, up te the year 1862, andi William Harroltl, flic
tlefenidaut's brotLer, stateti that lie ttnderstoed froro the testator
thot ho iras nlot ta get an>y roney from theo defendant for fIne farma,
and hoe abso sai ho iras rertain there nover iras a bargaen that
deferdant, Ahould pay any certain omount for the place. A receipt
signeti hy theo tostator iras proved, as folloirs: IlTecumseth, March
16th, 1861. Receivoti froni Nelson Ilarrolti half barrel of fleur,
being the amount of rent due up ta date."

The learneti judge ruled that thero nuas evidenco to go to
the jury in support of the action, Ile left te, the jury ta fix a
reasonablo snnual compensation for tho use of the fanm-to say
irbother if iras payable in rooney or ie kiud-whether any part
hati heen paid-and 'whether the teceipt of March, 1851, iras
signod by testator and givots in setulement up to that date, tellhig
theni that the plaintiff could net recover for more thon six years
precediug Atpril, 1862.

Theo jury founti that the receipt of MsNfrch, 1861, iras a cet-le-
mept up te that ime:* that thno rent frein 1861 ta 1862 'ias £27'-
Clint theno iras an agreement the ront shoulti bo paid in kinti and
not ir rooney, anti that five hundreti pountis of foeur hati boen
deliveroti after the date of Chat reccipt; and Choy gavo a verdict
for tIne plaintiff for $95.50.

Leavo iras rederreti to theo defendant to movo te enter a norisuit.
ln Michacîmas Terni Roberi A. I!arri3ouî obtaineti a rule te show

cause why a nonsîîit should net hoe enteroti pursuant ta beave
moerveti, or a noir trial, ho granteti, thno verdict being contrary tu

lair and evidenice. Hie citetl Turner v. Cameron'3 Coalinrook Sicarn
C'ool Co., 6 Ex.932; Churchttardens v. Ford, 21H. &z N. 446; O3borne
-Jones, 16 U. C. Q. B, 296; 1[cAnnanyr v. nedU, 23 U. C. Q. 13.

-:I ieflier v. Sillco;, 19 L. J1. Q. D. 295; Dennision v. Di.gat, 10
_r. r L. Rep. Ap. 7 ; Champion v. Td'ry, 3 B. & B. 295 ; Ch. 111g.,

vol. t, P. 350.
M.:Zichael shoedt causo, anti citeti Crî'pps v. lTarnl?, 8 L T.

Rop. X. S. 765, S. C., 2 B3. & S. 697; AfeDo.-îold v. (3laes, 8 U. C.
Q.B. 245 ; Ocrow v. Clark, 9 U. C. Q. B. 219.
DiL.tra, C. J., doliroreti the j tigment of the court
Wt, do nat Lend that anc aflno cases citeti beurs upun the question

irbetlier un ordinery action fer u-_- and occupation içll lie ure
theo promises irero occupied tinder on agreement that the tenant
sb.ould puy bis lantilord in produco andi not in rooney; eue' this is
tLe question upon wbich theo motion for nonsinit miuet hoe decidoti,
for we hareorio doubt Chat emecators roay niaietain an action upan

any colitract, express or implicd, made botween tlic testator anti
a tlîird persoîl.

Thne fiîîding of tho jury establishles tlic existece of a special
contract between the testator andi the dteîdant ta pay Tent in
produce, not ini mouey, for the use of the farta whicii the defeîîdant
occapied. This findiug con8equently negatives any iniplieti or
express contract to psy iii money, andi as tino declaration is frameti
it requireq proof of an express or iînplied cc.ntract, to puy mooy.
Tho rule for nolisait muet therefore hoe madie ab8o]uto.

Rule absoluto.

KO\rCLF. V. MAYUZZ.
lforegage-keae by ot 'Fer-.hl'5efnote.

In .pril, 18A1. It îoortgpged .ho Land in qnestion to defendant for slow, pnayaU
on tho 2-rd uf April, 1863, aliti interegt in tue meatime lnalf yearly. fflenan-
ting that aft«o defaott defendant Ulight enter, that if lie tholld mako defanft
sud doeendant ahnuld after expirationî of the tinie for paytnent biave gIvon
weritt.n notice diandiug PaYMexni. and a câ-lendar Month olnoulni have e1lipt.ed
withont psynient. dofendant mighlt enter aod lease ter oeil; ani defendnnt
conanted that ino pale or Ie&.eiould bu mnani, nor oi stiO taînen by hîim ta
obtain poswsloî. ontl such notice ehould baye bEs.n pyen There aàa B
provido that until default after surli notice IL. migbt h.41 çx'suloin. May1.,
186'1, defendant amlgneot thit mortk";te tn the plaintiff. lB. in Nueuiber, !5A52,
being in pesseannoo, lesscd tu defenlenit f3r two years and In Dtncembar foliow-
Ing Ile cowpeyed bisi equity of r'-dewptIou to the. plaintiff. Nothing appearod
te lae beoin pald on the màortgage. la Juily, l8r)., the plaintiff brouglit
,Jactint.

.7Jdd, thunt tuo plintIff Ight recorer wiîhon: hasing elren the month'e notie,
for harting aeliulred tne landi, and lost bis clabnu to the. de"t tiiere w.. no ouo
un whoîn a dmud. of payaient ould lm meade. [.B l . ÎVe,1e.

Ejectment for one acre andi twonty perches in tho township of
Grimnsby, describod by mutos and bountis.

The plaintiZ 8 notice of claini vwas under tira dootis froin W-
liam Il. Rogers, one in faveur of Mofndant, the othor in faveur
of plaintiff, andi under a deed frein the deondant te the plainitif.
Defendant's notice of till iras under a lease frein William I.
Rogers te ondant dateti the let of November, 1862. The
summons ini ejectrnent 'ias tested on tlic 7th of .luly, 1963.

The case iras tried at Niagara, in October, 1863, beforo Rich-
ards, C. J.

The defendant iras calleti as a witness for the plaintiff, and
8tated that hae got possessionl of tho property in question froro W.
Il. Rogers.

By indeoture dateti the 23rd of Anril, 1861, William H. Rogers
andi Alice bis irife, in consideration'of $1000, grantel andi sobti to
the defendant the promises in question, habendum in fee, witb bar
of the wife's dower; itubject ta a proviso that if Rogers should
puy to defendant $1000, with interest at tee pur ccnt., tho prin-
cipal on theo 23rd of April, 1863, tho interost half.yearly on tho
23rd oi October andi on the 23rd of April in esch year, the sanie
ehould ie o vit. And Rogers covenanted that after default in

Pay= it should hoe baiful for defendant, bis beirs andi assigne,
peebl to enter into, havo, holti, &c., the promiss, irithout the
let, suit or hindrance of bil (Rogers), bis boire or assigne, or any
person. whomnsoever; andi if Rogers shoulà malte default, in paying
the principal and interest, and thec defendrnt 8houbd, after the time
for paymeut hati expired, have giron notice in writiug demandiug
payment, andi one calendar month siiould clapse after notice iritli-
out ptiyment, boiog made, defendant, bis boire. anti assigne, might
oter into, possession andi taLze the rente andi profile, andi make
eases, andi sel! andi convoy tho promises. Andi defondant, for
hiniself, bais hoirs, eocutors andi administrators, covenantoti iith
Rogers, that Ilno sale or notice of the itnds, heretiitaxnents andi
promises, shrli ho matie or givon, or any longe made, or auy stops
taken for oýniig possession theroof b?' tiefendant, « "until such
time as ans calendar mouth'a notice in writing as aforosaxd, shahl
have heert given,"~ &a. Pro'rideti, that uwil default sheuldb o matie
in paymet of principal and intorcat after notice in writiug de'-
ruanding paymont, of the sanie, as beforo proviticti it should b<t
lewful for Rogers, bis hoirs anid assigne, to liolti, &c., tho bauds.
without interruption frein defendant bis beirs andi assigna : and
providect alrays, tînat until defauît shoult ie madie in paymont of
the said sum o f $1000, after notice in writiug demauding p&ym ont,
Rogers, bis beire anti s.signs, nsiglit liolt, &c., the lantds irithout
hindrance frein the mortgagor, bis boire or azsigus.


