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of the plaintiff as executor as aforesaid— sith counts for intorest
and upon an account stated.

Dleas.—~1. Never indebted.
tations. 4. Set-oft,

The plaintiff ’s particulars of demand wero for nine years’ rent
due upon the north half of lot No. 2, in tho lst concession of
Tecumseth, from the 1st of April, 1854, to the 1st of April, 1863,
at the rate of £50 per annum.

The trial took place at the city of Toronto, in November, 1863
before Adam Wilson, J.

The testator, Samuel Harrold, died about the 20th of August,
1362, and the action was commenced on the 4th of July, 1863, At
t"1e opening of tho plaintiff 's case, it was objected that the defen-
dant could not be liable in this action for the use and occupation
of theo land after the testator’s death, and tho learned judge so
raled. It did not appear certainly when the defendant first
took possession, but in the result that hecame immaterial. ile
left the farm in the sutumn of 1862, after his father’'s death,
Fvidence was given to establish the annual value of the place.

On the defence it was proved that & year or cighteen months
before the testator’s death ho stated to a witness (his brother-in-
law) in speaking of his sons, William and the defendant, thst
William was on one farm aud defendant on the other: that William
had paid him all up, and that all he expected from defendant was
what he had to live upon, pork, flour, and 50 on: that he got pork,
flour, and butter from defendant: that ho did not expect money
from defendant; William was to pay money, and defendant to give
provisions. This witness said he was aware that testator was
continually getting flour, pork, butter and 8o forth from defendant.

There was other evidence clearly shewing that defendant had
been in the habit of delivering four, pork, &c., to the testator in
Newmarket, up to the year 1862; and William Harrold, the
defendant’s broti.er, stated that ho understood from the testator
that he was aot to get any money from the defendant for the farm,
aud he also said ko was certain there never was a bargain that
defendant should pay any certain amount for the place. A receipt
signed by the testator was proved, as follows: * Tecumseth, March
16th, 1861. Received from Nelson Harrold half barrel of flour,
being the amount of rent due up to date.”

The learned judge ruled that thero was ovidence to go to
the jury in support of the acticn. Ie left to the jury to fix a
reasonable annual compensation for tho use of the farm—to say
whether it was payable in money or in kind—whether any part
hed been paid—and whether the receipt of March, 1851, was
signed by testater and given io settlement up to that date, telling
them that the plaintiff could not recover for more than six years
preceding April, 1862,

Tho jury found that the receipt of March, 1851, was a eetile-
meet up to that time: that the rent from 1861 to 1862 was £27 -
that there was an agreement the rent should be paid in kind snd
not ic money, and that five hundred pounds of flour had been
dolivered after the date of that receipt; and they gave a verdict
for the plaintiff for $95.50.

Leave was reserved to the defendant to movo o enter a nonsuit.

In Michaelmas Term Robert A. Harrison obtained a rule to shew
causo why a nonsuit should not be entered pursuant to leave
reserved, or 8 new trial be granted, the verdict being contrary to
law and evidence. e cited Turner v. Cameron’s Coalbrook Steam
Coal Co., 5 Ex.932; Churchwardens v. Ford, 2H. & N. 446; Osborne
~ Jones, 16 U. C. Q. B, 296; McAnnany v. Teckell, 28 U. C. Q. B.

<2; Helberv. Sillcox, 19 L. J. Q. B. 295; Denniston v. Digan, 10
5.7 L.Rep. Ap. 7; Champion v. Terry, 3 B. & D. 295; Ch. Plg.,
vol. 1, p. 350.

M- Michael showed cause, and cited Cripps v. Hartacll, 8 L. T.
Rep. N. 8. 765, S. C., 2 B. & 8. 697; McDonald v. Glass, 8 U. C.
Q. B. 245; Gerow v. Clark, 9 0. C. Q. B. 219.

DnarER, C. J., delivered the judgment of the ceurt.

We do not find that one of the cases cited bears upun the question
whether an ordinary action for us: nnd oceupation will lie whero
the premises wero occupied under an agreement that the tenant
skould pay his landlord in produce and pot in money; anc this is
tLo question upon which the motion for nonsuit must be decided,
for we have no doubt that executors rasy msintzin an action upon

2. Payment. 8. Statute of Limi-

any contract, express or implicd, made between the testator and
a third person.

The finding of tho jury establishes the existence of a specinl
contract between the testator and the defendant to pay reat in
produce, not 1n monoy, for the use of the farm which the defendant
occapied. Ting finding consequently negatives any implied or
express contract to pay in mouney, sud a3 the declaration s framed
it requires proof of an express or imphed contract to pay money.
The rule for nonsuit must therefore be mado absolute,

Rule absolate.

KoxgLe v. MaYBER.
HMortgage—Lease by mortgagor— Fyectraent—Month's notice.

In April, 1861, R mortgeged .hae land in guestion to defendant for 1000, paya®l
on tho 23nd of April, 1863, with saterest m the meantims half yesrly, covensn.
tinyg that after default defendant might enter, that if he should wake default
aod defendant should after expiration of the time for psywent have given
written notice demandiug payment. sod s calendar month should hiave elapsod
without payment. defendant mizhit enfer and leasy or sell; and defendant
eovenanted that 1no rale or leass should bo made, nor any steps taken by him to
obtain possessivn, vntil such notice should bave been mren There was e
proviso that uatil default after such notles R. might huld possession. In May,
1561, defendant assigned thiz mortgage to the plaint!. R. in November, 1862,
being in p leascd to defundant for two years. and in December foltow-
{ng L6 conveyed his equity of r~dewmption to the plaintiff. Nathing appearod
to have been pald on the morigage. In July, 18v2, tho plaintiff brought
ejectment.

Ieid, that tho plaintiff raight recorer without having given the month’s notice,
for having acquired the iand, and 10st bis claim to the debt, there wss 1o ono
on whom & dewand of payment could be made.

{Q. B, H.T., 27 Vic, 1864.)

Ejectment for one acre and twenty perches in the towasbip of
@rimsby, described by metes and bounds.

The plaintil s notice of claim was under two doeds from Wil-
liam H. Rogers, one ir favour of defendant, the other in favour
of plaintiff, and under a deed from the defcndant to the plaintiff.
Defendant’s notico of title was under a lease from William H.
Rogers to defendant, dated the 1st of November, 1862. The
SUmMMmODS ik ¢jectment was tested on the Tth of July, 1863.

The case was tried at Niagara, ic October, 1863, before Rich-
ards, C. J. :

The defondant was called as a witness for tha plaintiff, and
stated that he got posscssion of tho property in question from W.
H. Rogers.

By indenture dated the 23rd of April, 1861, William H. Rogers
and Alice his wife, in cousideration of $1000, granted and sold to
the defendant the premises in question, hadendum in fee, with bar
of the wife's dowar; subject to o provigo that if Rogers should
pay to defendant $1000, with interest at ten per cent., the prin-
cipal o the 23rd of April, 1863, the interost balf-yearly on tho
23rd o7 October and ou the 23rd of April in each year, the same
ghould be void. Ard Rogers covcnanted that after dofault in
payment it should be lawful for defendant, his heirs and nssigns,
peaceably to enter iuto, have, bold, &c., the premises, without the
let, suit or hindrance of him (Rogers), bis heirs or assigos, or any
persen whomsoever; and if Rogers ehould make defauit in paying
the principal and interest, and the defendznt should, after the time
for payment had expired, have given notico in writing demanding
payment, and one calendar month should elapse after notice with-
out payment being made, defendant, his hoirs and assigns, might
onter into possession and tske the rents and profits, snd make
Jeasos, and sell and convey tho premises. And defondsnt, for
himeelf, his heirs, cxecutors and admigistrators, covensnied with
Rogors, that ¢ no sale or notico of tho iands, horeditaments and
premises, shsli bo raade or given, or any leaso made, or apy steps
taken for o.t=ining possession thercof by’ defendant, ** until such
time a3 one calondar month'e notice i writing as aforesaid, shali
have beengiven,” &c. Provided, that unsil default should be made
in paymect of principsl and interest after notice in writing de-
manding payment of the same, a5 beforo provided, it should be
1awful for Rogers, his heirs and assigns, to hold, &c., the lands,
without interruption from defendant, bis beirs and sssigns: and
provided always, that until default should be made in payment of
tho said sum of $1000, aftor notice in writing demsanding payment,
Rogers, s heirs and scsigas, might hold, &c., the lands without
hindrance from the mortgagor, his heirs or assigus.



