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causeti' by the dam breaking was matie during
plaintif 's ownership.

0f course, the plaintiff would have ha lis action
at conmon law for the injury donc by the defmnd-
ants, wore it not for the protection affordeti tbemn
by the Railway Act citeti. The powers given by
these statutes are very ample, but they must flot
bce construeti to give more han they actually do,
and 1 tainlc the wording of theni should bc strictly
followed, su a-, not to talce away plaintiffs coin-
mon law right. Tbey wuuld no doubt have the

j right ta use the water of this streamn vnder the
limitations given in their special Act, but, if they
coulti use it without damaging the plaintiff, that is
no reason why they shonîti overflow bis land so as
to stave themselves expense; without any dam at
ail they could have pumped Up the waler into the
tankt either by hanti or steain, as they do anti have
to du at other places. It is nQt necessary for the
maintenance of the railway that they should con-
struct a turbine wheel ta puinp up the water and
ta flood the plaintif's lanti. If they rait erect the
dam they cati also raise it high enougb for % ten
foot wheel, andi so do ail the flooting they lilte.

The general Act spea<s of their purcbasing the
water required by themn. -nist this involve the
erection of a miii pond wbere the water cani le
obtaineti in some other way, though it may be at
greater expense ta them ?

In Piendergast v. Grand Truisk Railway Co,, 25
U. C. R~. 193. the defendants had set fire ta some
refuse on their railway (which they had a right ta
do), and it broke out in sorte way unknown and
spreati ta the plaintiffs landi sijaining, anti it was
belti that he could not be deprived of bis commun
law rigbt ta an action for the tiamagedone.

in Cameron v. Grand Trunk Railway Co.. 14
U. C. R. 612, it wa.s held that the injury coin
plaineti of should have been the subject of arbitra-

'.inasmuch as the embankment, the cause of
the injury, was erocted during the construction of
the raîlway, and there was no complaint in the
declaration of - want of care or skill in the manner
of performing the work," but that as it was a con-
tinuing injury the plaintiff would not be limiteti tc,
the six months.

In Wallact v. Grand Truwk Railway Co. ýsuprà.>
there \vas no natural outflow for the water causing
the plaintiff injury through the ravine spoken of,
and nothing was dune but the making of the roati.
There was no allegation o! improper construction.
In such a case arbitration was helti ta lbe the
proper course.

In Knapp v. Orai Wosst Railway Co., 6 U. C.
C. P, page 187, the injury complained of was done
at te tinie of the construction of the railway and

as a necedsary consequence thereof, andi, it was
said, compensation must therefore b. assumeti ta.
have been madet anîd paiti ta the plaiutiff. But
plaintiff diti fot complain of the construction of
the roati, but of a consequential injury arising
fromt tine ta time. The court assumeti that com-
pensation hati been agreeti upon and paid. Two
years bati elapsed between the constructi)n of the
roati andi the injury compîsineti of. White the
damage claimeti for was the result of the original
construction o! tht. roati. the nature of the injury
must have been then perfectly apparent, and the
dlaim must bc ass'rried tu have been adivanceti,
because the acts wbîch formeti the foundation of
the dlaimt wert tben completely donc. DRAPsiR,
C.J., says:-I tbink tbat wben a damage is the
direct consequence --)f an act autborized by the
statute on compensation being matie, anti a subse-
quent dlaim for that daiaage as a continuing dam-
age is set up, in a Kom whicb must bie taken ta
Admit that a compensation for the act itself had
been matie, sncb subsequent dlaim is barieti. In
this case the tiamages are attributeti to tbe con-
struction of the railway upon anti immedtitely
adjacent ta the.plaintiff's land, and therefore might
bave been considered and their valut estimatati anti
tietermineti wben defendants matie compensation
for the rigbts tbey acquired from the plaintiff."

Thi-s case goes ta show tbat the court will only
igo the length of assunîing compensation ta bave
jbeen made wbere it ia a fair presuifiption, nrising
front the work causiog the injury having been
donc at the constrtiction o! the roati, or eIse as
being a natural consequence of its construction.

In McGillivray v. Grand Trunk Railtway Co., 25
U.C. R. 69, an embankment was constructed by

the Mdentants witbout a proper culvert, so cane-
ing the injury comi.Iained of. It was beld that ani
action woulti lie, but the plaintiff was limited ta
tbe diamages arising turing the six months preceti-
ing tbe action.

Ig L'Espérance v. Great Westerol RailwaY Ca.. 14
U. C. R. 173 the action was held flot maintainable,
as the injnry donc was attributable to the mere
construction o! the railway, whicb sboulti bave
heen taken into consideration at tbe time of the
contraot or ai the referenç.e,lif tbe parties bati
disagreed.

In Patierson v. G'at Westeti Railivay Co., 8
u3. C. C. P. 8<9 thec injury complaineti of was for
tiiverting water, v hich useti ta flow on to plain-
tiffs landi. It was belti thaï, the injury was per-
manent at once, anti therefore the action shoulti
have been brougbt witbin six montbs.

AIl these tast mentioneti cases are allutiet ta, in
that of Vanharit v. Grand Trunk Railtpay Co., x8
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