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to the person who was ‘to supply the
doeument, in the event of his’ dismissal
for breach of trust, which was. ol course,
anticipated. Nob satistied with involving
Mr. Wiman in their snaves, the individual
employed to enbrap him, contrived to
meet him at the ratlway station when he
was about to proceed. to Canada, and to
aequaint him that another $100 would ‘be
required belore the delivery of the docu-
ment. This led to an order to the West-
ern Union -Company’s officers to accept
delivery of the document and to pay the
extra 3100, all which was cmmod‘out and
thus the ofticials referred to were'in some
measure implicated. The pretension .of
Mr. Wiman is that the contract is 2 most
disadvantageous one  for: ‘the Mutual
Union Telegraph Company, but, under
existing circumstances, Mr, Wiman will
hardly be deemed a disinterested adviser
of that Company. At .all events the
general public in Canada and the United
States,and more especially the press, will
look with perfect complacency on any
efforls that may be made to secure com-
petition in the business. . Those who.have
to furnish the capital will probably be
able to take care of their .own. interests
without Mr, Wiman’s assistance.

FRAUDULENT PREFE RENCES
INSOLVENT DEBTORS.

OF

In the absence of the restrictions. of
bankrupt or insolvent legislation, debtors
when unable to meet their engageiments
are often led, if pressed for payment,. to
seek the fnend]y shelter of an indulgent
creditor, to whom -they .can give. a prior

lien over other creditors by way of mort:.

gage or attachment, or by suffering or
confessing a jndgment. . Of course, if the
debt can be shown to be a mere cover to
hinder other creditors from being paid, it
may then le adjudged fraudulent and
void as against such creditors ; the fraud,
however, must be. proved like any other

fact, fon ab commeon law fraud is never .

presumed,

It is also a great convenience for
trader with a small - capital to .be enabled
to obtain the credit.he needs by ‘giving
mortgage on . his -personal property. to
secure the payment of the: .goods he pur-
chases, or, as may be done in the Lyovince
Jof Ont’mo, by giving a mor bgage to secure

" Mtare advances to be made in goods. - To-

the prudentereditor who has thus extend-
ed a line of credit to a doubtful deb tor,
the surety which he recelves by the pledge

of the property becomes a éu'u‘a,nty for...
the payment : ‘upon which' he relies, and -

_ which cannot be impaired or diminished

by the subsequenh msolvency of the.:

delitor if there be no ‘insolvent legisla-
tion otherwise providing. A creditor thus
secured may obtain the payment in- full
of his debb out of the property of his
debtor, even though exhausting the assets
50 completely as to leave but little for the
other creditors. - In such a case the law
makes the loss fall upon the creditor who
would appeuar to- have been less vigilant ;
for it is a well: settled legal maxim, that
the laws aid - those who are vigilant, not
those who are negligent (vigilantibus et
non dormientibus subveniunt.y ~Much may
be urged in ‘a commercial community to
show that the principle of this' maxim
should be fully carried out; but, for the
reason -that the same transactions and

“legal remedies used. to secure just debts

may also be employed for fraudulent pur-
poses, and - for cheating confiding credi-

- tors, legislators have interfered,and sought

Ly statutory evactments to aid and pro.

. tect the mass of ereditors and, enable them

to get paid ' proportionately out of the
assets of the insolvent by prohibiting and
establishing - a . presumption of : fraud
against certain transactions of the debtor

- which would ineffect result in giving a
preference to one creditor over the others. -

By the rule of the Cuwvil (Roman).law
which prevails-in the. Province:of Quebec,
the properby of the debtor is a common
pledge for all his creditors; and is to be
distributéd among them equally;-subject
to a few fixed. legal preferences. The in-

“herent defect of this system is, that the .
“debtor having always the poier of dispos-
ing of his goods, and: of contracting new "
" debts in the: ordinary course. of busin ess,
“may multiply mrle[imtely the number of
i his creditors, ‘the new debts having ‘a

guarantee equal to she old ones. . So'that,

at the- time: of the:distribution of the

assets of . the -insolvent,.the. mass of his
debts may be so-much greater in. amount
than the value: of . his! goods .that the
dividend to each creditor may amount
to~only a paltry; percentage of-his claim.

In this way ‘the prudent: creditor who

only: gave. the debtor credit ‘because: his
entire:indebtedness was smiall in amount
is, in splt‘.e of all his caution, pliced on.a

par with the imprudent ereditor who sup-

plied him with goods af ter he had become

‘hopelessly involved in debt.

“In the other ‘Provinces . (when not in
confliet. with - insolvent- leglslatlon) a
creditor or.seller may take the security

‘of a chattel mortgage or conditional bill

of sqle for payment of the debt without
any delivery of the goods, which may still

~remain in the possession.of the mortgagor

or seller. - The secrecy of these transac-

“tions (notw1th=tanchng that their registra- i
tion’ .1.5, 1‘_equu'ec,1,]3y4 la.w)‘,ope.n,s a dooritg !

fraud, by enabling debtors to keep up
the”
owners of a’large amount of property,.
while in fact the holders of ‘such mort-

gages ‘or bills of sale, neveltheless, have

the power of taking instant possession of
the property of such persons to the exclu-
sion of :the rest. of their creditors. -

1f the possession of the goods covered
by a mortgage were delivered to the
mortgagee at the time of the mortgage,
this would-amount to an actual pledge of
the goods ‘to- the mortgagee, and. his
specific lien on the goods, and the right of
their retention for the payment of his
debt, would be keptalive (so long as he had
possessiomnaguinst the whole world with-
ont registration. of his mortgage. It-is

only by giving up the possession ‘of the -

goods to the pledgor that thelien of the
pledgee is extinguished, and the pledge
becomes a dead-pledge or mori-gage.

It'is in such cases that statutory enact-

ments have been passed which keep the

lien of ‘the morlgage alive by requiring its

registration or filing, and constituting such’

registration a suflicient notice to all the

world of a -valid subsisting mortgage,

notwithstanding that the goods are still

retained by the mortgagor; and the posses -

sion :never 'delivered to the mortgages,
It may. iherefore be taken as a general

“rule ‘of English ‘commercial law, that if

either- the mortgagee or buyer of goods

suffer the mortgagor or seller to rétain. -
of tlie property, he must

possession
register or file his mortgage or bill of sale
to preserve "his lien upon’ the property
against subsequent creditors of the mort-
.gagor or seller,

New Brunswick, Nova Scotia and Prince
‘Edward Island.

creditor may find shimself Torestalled by
‘other. creditors, and suffer a final loss
which might have been avoided by a little’
foreslght and trouble.

appearance of being, the absolute

. For . lack: of ;procurin '
~information in lhla p'utlculm', a . careless

“I'his is’ ‘1'e'quired by the " -
statute laws of the Provinces of Ontario,

in the. city of New York the regular
publication (of late years) of the registra-, .

tion 'of cliaitel mortgages, as well as. of

conveyances and mortgages of real estate,
has in a great measure 1omoved the evil

‘vesulting from’ the:secrecy of such trans- -
actions, and been of great a.dvant'\ge to -

‘the merchants of tLaL city.

Itisa ,«,eneml rule of English commer-
cial japv, that a 11101 tgage made; to, cover’

.goods whicli were not'owned by the mort-

g:,won, or were notin exlstence at the“,
“time of the execution of the mortgage, is

void to that” extenbas agninst the credi- . ,

tors of the mortgagor, and the law in the .07

Provinge of - Ontario, which is nop. jn

e




