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Taylor that bis wife's affections were alienated,
and Chat nu bond fide reconeiliation could ho
expected; and ho went te reside ini France.
Afterwards, in July 1838, Mrs. Taylor instituted
a suit in the Consistory Court of London for
restitution of conjugal rigbts. To this suit Mr.
Taylor put in an allegation in bar, stating the
cirdumstance4 ut d r wbich bis wife bcd left bis
house, and the charge she had mnade against hlm ;
and addieg, Chat although she welI knew the
charge to ho entirely devoid of fouedation, she
persisted in refusing te retract it. Ou the 5th
February, 1839, the allegation was rejecied by
the ocurt. Mr. Taylor appealed te the Arches
Court, where the judgmeut of the Consistory
Court was affirmed ou the 20th June, 1839. H1e
tben appealed to tbe Jiidicial Commiltee of the
Privy Coneil, pendieg which appeal the petition
came ou to be beard. At the lime of the presen-
talion of the petition, thero were living fivo
childreu of the marriago, two of wbum wero
more thau seven years old, but tbh cîber bbree
wero under that cge, the youngest bavirig heen
bore on the 23rd May, l897. The prayer of the
petitien appears te have been, that Mrs. Taylor
migbt have access t bier oidren.

For the potitioner. Mrs. Taylor, it was con-
tended Chat the intention of tbe Act was lu croate
a rigbl lu the mother to wbich the court sbould
give effeol in aIl cases of separation betsveee
husband and wife wbere tbe wife bcd nul beon
guilty of criminai conduot: that the clause lu
the Act pointing oul the criminality of the
moîber as the only cause wbicb sbould exelude
ber from the benefit of the Act, distiectly recog-
nised bier general rigbt lu cap.es where nu crimi-
uality could hoe iipuled : tbat tbe Act crealed a
positive rigbb of access lu tbe mother, wbicb the
court could nul deprive ber of: thal the court
'was merely the iustrument cppointed by the
legisiature to put ber ie possession of ber right:
Ihal il tees the rigblt of every innocent mother
living lu a state of separation from bier husbcnd;
and that the discretion of the court was to doter-
mine tbo mauner only in wbich the rigbl was lu
be enjuyed, net bu take il away: Ibat the interest
of the children wcs the only consideration wbich
could hoe allowed te inlerfere wibh the molber's
right.

The Vice-Chauceli or of Engiand, bowever, was
iu Cbat case of opinion that the j urisdiction given
by the Act was lu ho exercised solely lu the dis-
cretion of the court; and Chat, pending the ques.
tion je the Ecclesiastical Court, il would nutl ho
right for the court bu say thait Mrs. Taylor was
entitled bu have access lu, ber cbildreu. More-
over, hoe wcs cf opinion that the fact of ber
having, withoub cause, removed herselffrom ber
husband, wcs a sufficlent reason why bhe court
sbouldl nul exorcise the jurisdictiou of orderiug
sny accees. Accordingly, nu order was made on
the petition.

In re Berileti, 2 Col. 661, was an application
under the Act. praying the delivery lu the
mother of Cive cf ber cblîdren. a boy ced a girl
under seven yecrs cf cge, the girl heing only twu
years of age ; and Chat she might have access tb
ber other hblîdren, four in nuinher. It appeared
that the wife's family bcd brougbt about au
uuhcppy sade of existence between the bushand
aud wife ; Chat on one occasion ho bcdl separcbed

himself from bier, ced un retnrning lu bis bouse
struck ber; that hoe bcd been huuind over tu keep
the peace toteords ber ; cul Chat hoe bcd, both lu
words ced le wrilieg, expressed blmself towards
bier iu a very violent and offensive mnanner.
In giving jodgment, the Vice-Chancellor beld
Chat the stablte did ul, as a condition of the
inlerference of the court, require Chat the wife
ebould have obtaiued or should hoe entitied te
obtain a divorce a mensâ et t/toro. "'This, hoe
said. "las a case ln wbicb the busband cnd teife
are living apart from ecch other " (bier brothers
haviug removed bier froin bis bouse), Il bier bus-
band cppearing te wisb, ced the wife ohjectieg lu,
a reunion." [lo says clo, 14Thal she h- clearly
Iegaily jusbified je living &part from hlm, il would
hoe imprudent for me, upon the evidence before
me at present, to say ; but if she la et se, that
se is nul witbout excuse, not witbont cpolugy,

may, I lbiek, bo sofely stated.' Y -le accord-
iugly made an order for the delivery lu tbe mo-
ther cf bier young.'gl child (Itwo years cf cge),
Mrs. Bartlelt's îwu broîhers undertcking for
the proper cre, maintenance and educalion of
tbe child wbile in ber ousîody. The order aise
made provision for bier h aving cccess tu the
other oildren, ced for accesa for tbe father te
tbe yuungesî cbild su removed int the custody
of the moîher; cnd il ivas ordered Chat Ibis
cbild sbould nul ho removed from the bouse cf
Mrs. Barllelî's broîbers wilout the leave cf
tbe court.

In re 1Fqnn, 2 DeG. & Sm. 457 (A D. 1848), was
neot a petition under the Act', and ne order was
made upon tbe petilion for the tecel of a suffi-
doent provision being mcdo for the cre, main-
tenan, e ced educaliue of the cbild, if lthe fatber
sbould ho deprived cf bis common-law rigbt of
possession ced cuntrol of bis hblidren. In that
case, however, the faots were suob as seetned le
justify tbe wife je living aparlfrom bier bushand,
for Keigbt Bruce, V. C , scys. I c m not per-
suaded, bowever, Chat sbe bas nul c guod defence
lu the pouding suit. if there is eue pouding, or
te any suit agaiest bier for restitution cf conjugal
rigbts."

In R~e Tomlinson, 3 DeG. & Sm. 371, nu order
wcs made, for a recueciliation tookplace wbile
tbe pelilion sîood over to enabie the wife (the
petitioner) lu auswor tbe affidavit filed hy tho
busband. Knigbt Bruce, V. C., ln Ibis case aIse
seemed lu regard the motber's right as depeedeul
upue bier heing justified in living apart frou bier
busband ; for ho says there, "I 1 bould bave
tbuugbt il rigbt now tu make an order relatiug lu)
tbe custody of the infant, wilbout directin-g the
petition again to stand over, bcd there appeared
to me te hoe a probabiiity of thje motber's success
in the ecoiesiastical suit, Chat is tu say, je estab-
lisbing that sho is justified le living apart from
bier bushand " The busbaud bcd instituîed a
suit for the restitution cf conjugal riphts, cnd
the case bcd stood uver for the purpose of ena-
bling counsel frein the Ecciesiastical Court lu
argue the case upun the vclidity cf the motber'a
defence lu Chat suit ; at the close of wbieh argu-
ment the learned Vice-Chancellor mcdo tbo
observations above quoted.

lu Warde v Warde, 2 Phili. 786 (A.D. 1849),
the wife ohlained a decstee e mensâ et thoro, and
the order was mode on bier petiîlon. Lord
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