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on merely reading the evidence might corne to a différent concluitaln, Yet the
court, folltowing the principlea Laid down lu T» Giannibantti P. b., at p. 287,
end Bal v. Pa*er, i A. Y- 6*3, would tiot undertalte to uay that the trial judge
was wrong in believing the staternent of Turner who was before hlm, and whose
demeanour ccald only b. observed by the trial J-udge.

4Utev>f v. Bisk of London, (i 89t) A.C. 666, fallowed.
Appeal disrnissed with couts.
Ho2u*i!, Q.C., and Darby for the plaintift'm.
£wrt Q.C,, and MleZ/, for the deflendant.

Foul Court.] [JUlY 27.

CON FfDERATioN Li ASSOCIATION V. THE MERCHANTS FIANK OÏ CANADA.

Moniey; »aid u in tk-ecvr of, /rorn ag.mt.
This was an action ta recover back money received by the defendants fram

the plaintiffs under the following circumstancos :The plaintifs had agreed to
advince to Bell Bras, the sumn of $i8,aaa vpon martgage of land in Brandon,
upan which they were crecting a $2g,oao building. The rnaney was ta be paid
oul on progressive estimateq during the erection of the building and upon
architect's certificates, and the p!.ýintiffs were always te retain in their banda
enaugh of the ban te complet. the building.

Bell Bras. had given an order to the defendants' manager at Brandon

eIntitling the barnk bo receive the several sums te be advanced by the plaintiffs
as moen as payable, in order te score the bank for advances ta b. made te Bell
Bras., and the bank manager was made aware of the manner in which the
plaintiffs were to pay out the morîgage moneys.

In pursuance of the abeve arrangements, thu plaintiffs made several pay-
ments, amaunting, in ai, tn $r5,4oo, prier ta February 181, 1893, whien they
received an architect's certificate shewing that $i,Soa was yet required lu corn-
plete the building. Upon receipt of Ibis certificate, the rnartgage clerk in the
plaintifs' office at Toronto, wha had charge of te malter, overlooking the last
of the prier advances, a Si,500 cheque, which had nlot been posted up in the
ledger accaurit, issued a new .ýheque fer $2,000 on accaunit of the boan and dent
il ta the defendants. The defendants' manager, as well as Bell Bras., expectud
tu receive enly $5oo at that lime, as they knew of the architecî's certificat. then
sent, and, in fact, the manager advanced ta Bell l3ros. only $Soo an the strengzih
af il. On receipt of the $2,0o0 the manager af the bank, suspecting that a
mictake had been made, kept the extra $i,Soo in a special accaunit, awailing
events.

On the niorning nf Febroary, the 201h, the plaintiffs' agent infarmed the
bank manager that a mistake had been made and that tno much money itad
been sent, and later on the sanie day the latter appropriated the $ i, Soo ternak-
ing payment Or), ratai on notes given by Bell Bros, ta variotis persans which had
been discounted by the banik. A telegramu frarn the plaintifs'l Toronto office
requestifis the bank to return the money was received the marne day, but afler
banking heurs,

The plaintiffs then suei fer the return cf the $t,5=0


