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Phill1s V. HOInefrgY (1892), Z Ch.ý 465,- WAS An- Action comzu6c ini X870,
whereiri a decree was pronounced declaring the defendants ànswerable to the
plairitiffa for ail minerais got and removed from under the piaintiWts farm, and
an in'ruiry was directed as to wha-tminerals had baien gpt an&4rýMqéd~ and it a
ordered that the Valat, at the pit's mouth, of ail mninerais sio got or reînoved,
Nvith just ailowainces for carniage, but none for gettin-, shouid 13e certified. The
decree was sulent as to interest, no claim for ititerest being made at the heaiýingt
The referee reported the value of the minerais so got, at the pit's mouth, to be.
£9028. Upon the further consideration of the action in 1891 the plaintiffs
ciaimed to be entitled to intecest on that arnoount,.on the grouad that the action

4 W W. 4, c. 42, s. 29- But the Court of Appeai (Lindiey, L.opes, and Kay,
L.jJ.) held that the action must be treated as an equitable action to recover
the benefits the defendants had received from the wrongfinl taking *of the
miinerais in question. arid that although the piaintiifs wouid, if they had claitned
it at the orLginai hearing'of the cause, have been entitied to intere;t, yet as they.
haid tiot iri fact then climed it they were too late in claiming it for the first
timie twenty years after the date of the original decree, and they affirmed the
flecision of Stirlingej., refusing the interest. Under the more clastic provisions
of the Ontario Consolidated Ruies the interest in such a case wou 'd probably
1)e iiowed by the master as a mnatter of course, without any speciai direction in
the judgment, or any stoecial claim being made for it at the hearing or trial of
the action. Sce Con. IZuie 56.
DRD-OýSR)TO.RSRITO OEP RIOWT To GET MINBRALS-RtciHT, WI4LTmZiR >EXCLUSIVe-

SPTINc ANIDS L~E.

* I)uke of Siîtherland v. Heatkcote (1892>, 1 Ch. 475, is a decision of the Court
of Appeal (Lindley, Bowen, and Fry, L.JJ.), affirming the judgment of Williams,

* J. (i891), 3 Ch. 504, noted ante p. 105. There were two points in the case
First, as to the effect of a reservation of the right to get coal and mninerais in
favour of the donees of a nower of sale contained in a conveyance made by the
donees in execution of their powver. The Court of Appeal agreed with Wii-
iiamns, J., that iz operated as a grant to the doues of the power, ýof the riglit to
work minerais, but that it was flot An exclusive right ; that is to say, the grantees
of the land were flot by such reservation exciuded from the night aiso to get
coal and minerais. In other words, that the reservXtion of the right couid flot
be construed as an exception of the minerais. The other point was that the '
plaintiff, in ignorance of this re8ervation, to the benefit of which he had become
entitled, had accepted a lease (rom the grantees of ý'ie land, and.it was claitned
by the plaintiff that as this lease had been accepted 133 him iii m istake and ignôr-
ance of Ihi, rr4ghts uncier the reservation it should 13e set aeide, but inasmuch as
the plaintif ,was inot prepared to give up. possession of the . property comprised
in. the4e«a. ad. ais the mistake was flot commun tu both parties, the court held
thet t .- u~ be :retified or set agide.
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