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SPECIFIO PERFORMANCE.

diary to and for the purposes of the fide," and see the saine case more fully in
'Verbal and only real agreement, under Barnard, 384.
eircumnstances which would make the use Likewise as to the effect of part per-
of it for any purpose, inconsistent with formance in excepting a case from the
that agreement dishonest and fraudu- Statute of Frauds. It bas been fully de-

elt Again in D9avis v. O11y, 35 Beav. termined, after some fluctuation of opi-208, a conveyance of land was made on nion,that the mere goinginto possessionis
the paroi agreement that the defendant suifficient to let in evidence of the whole
Sholuld reconvey if the plaintiff was not contract though none of it be in writing:
COnvicted of bigamy. The defendant and this doctrine is applicable as well
denied the agreement and set up the to corporations as to individuals, and
8tatute of Frauds, inasmucli as the whether it be that the vendor or the
&lIleged trust was not in writing; but the purchaser brings suit, and consequently
Xaster of the Rolls held that 'this was a whether it be that the purchaser relies
case of fraud on the part of the defend- on possession as being taken by him, or
'ant and 'therefore, the Statute did not the vendor relies on possession as being
'Pply. In McCormick v. Grogan, L. R. delivered by him, in pursuance of the
4 Eg Ir. App. 82, Lord Westbury contract. To this effect is the expressionsets In a different light the principle of opinion of the L1ords Juistices ini Wilson,Which influences the Court in such cases v. JVest ifarifepIool Raiway Companýy, 2
Ii the following words: IlThe jurisdic- De G. J. & S. 475, where during argu-
t'ofl which is invoked is founded alto- ment they intimate their view that a
gether on personal fraud. It is a juris- purchaser being let into possession was
diction by which a Court of Equity, sufficient part performance, whether the
PI!oceeding on tbe ground of fraud, con- contract was sought to be enforced by or
verts the î)arty ivho bas committed it against him (p. 485). And at p 492,
iflto a trustee for the party who is injured Turner, L. J., enforces the same doctrine
bY that frauid. The Court of Equ-ity bas as to corporations being bound to the
frm a very earîy periol decided that same extent as individuals. iReference
evlen an, Act of Parliament should not be may also be made to Pain v. Combs, i
Us1ed as an ilistrument of fraud - and if, De G. & J. 46, on the same point. The

1 the machinery of perpetrating a frand, moment suchi taking of possession is
aiAct of Parliament intervenes, the shewn, the length of the continuance of

Co0urt of Equity, it is true, does flot set that possession is not of much conse-
asi1de the Act of Parliament, but it fastens quience. Jndeed one Judge has stated
011 the individual who gets a title under bis opinion to be that such possession,
thatActand imposes upon him apersonal " if it be for an hour only " is enougli to
Obligation, because he applies the Act as take thle case out of the Statute :Ungley
an instrument for accomplisbing a fraud." v. Ungley, L. R. 4 Ch. Div. 73.
't 'will be observed that this is merely In cases sucli as these the Statute of
ahrarplification of Lord Hardwicke's Ian- Frau(ls is in truth practically repealed
gnage in Llyd v. Spilleti, 2 Atk.' 150, by the Court of Ch4ncery, undier the

W rehe speaks of one class of resulting euphernism of excepting the case from its
which are excluded from the provisions. But such judge-made law

Operation of the Statute as those which lia become part and parcel of our legal
11fls8 "in cases of fraud and ivhere the system, even thougli it be in the shape
ttln1sactions have, been carried on mala of an excrescence. Nothing short of


