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I'7a46 OffNeath Railway Go., 13 L. T. Rep. (N. S.)
-664; L. B., 1 Q. B. 149 -35 L. J. 23, Q. B., and

e'ýe (Igmntfor the defendants, ou the ground
tliat the irijury to the plaintiff was caused by
the flegligence of his fellow-servants acting ini
a olMo ernployrnent with him.

The plaintiff appealed.
-DLckntll, for the plaintiff. In the first place,

t11O Plaintiff was not in the service of the de-
tedaits. Swainson v. The North-Eastern Rail-
wa'Gy Go., 38 L. T. Rep. (N. S.) 201. Hie was in

the service of Anseli, who was an independent
lorittractor, and therefore the defendants are
1 Iab'le to hirn for the negligence of their servants.
.&11ellg poito wau sornething like that of a
8tevedore, and Mfurray v. Gurrie, 2 .T. Re.(N.
8-) 557; L. R., 6 C. P. 24 ; 40 L. J. 26, C. P.,
ah'Owes that a stevedore* is an inlependent con-
tiUCtor. The defendants did not pay the plain-

tSflAd were not liable to hirn for wages ; they
*e only Hiableto pay Ansell. If the plain-
tiff hiad been guilty of negligence the defend-
%It8 Could not have been made liable for his
uegligefl0e. only Anseli or the plaintiff him-
tOlf would have been liable. Secondly, even if

Sthe Plaintiff was the servant of the defendants,
thlere was no common employment as betweeii

h'Qand the men who were rnoving thc barrels,
8as to exempt the defendants frorn liability Wo

ý11for their negligence. The case which
aPPears at first sight to be rnost against the

P1liff on this point is Laveil v. IIowell, 34 L.
'r. Rep. (N. S.) 183 ; L. R., 1 C. P. Div. 161;
45 L. J. 387, C. P. ; but that case really diflèrs

fO the present, for there the plaintiff lad
hiinelf undertaken the particular risk by

e0'9out through a particular door, which
1*ede the case like Degg v. The Midland Railway

Co,1 H. & N. 773; 26 L. J. 171, Ex. For the
8%Iereason Woodley v. The Metropolitan District

GRia o., 36 L. T. Rep. (N. S.) 419 ; L. R., 2
j&X 1iv. 384; 46 L. J. 521, Ex., is not an
althOrity against the plaintiff. No positive

milra ue governing ai cases of this kind
'ýan be laid down, but eacl case mnust depend
oya it8 own particular circumstances. Rourle V.
2 '/le Whitemoss Golliery Go., 35 L. T. Rep. (N. S.)
160); L. R. 1 C. P. Div. 556; 46 L. J. 283, C.

P.; ffirmed in the Court of Appeal, 36 L. T.

'k. 8 .) i49a L. R. 2 C. P. Div. 205; 46 L.
CJ i( . P., n stronger case against common

e~lloJyrent than tisîj; and sec .Endermnaur v.

Dames, 14 L. T. Rep. (N. S.) 484; L. R. 1 C. P.
274 ; 35 L. J. 184, C. P.; aflirmed, 16 L. T.
Rep. (N. S.) 293; L. R., 2 C. P. 311 ; 36 L. J.
181, C. P. , Morgan v. The Vole of Neath Railway
Co., .5 B. & S. 570; 33 L. J. 260, Q. B.; affirmed
13 *L. T. Rcp). (N. S.) 564; L. R., 1 Q. B.
149 ;35 L. J. 23, Q. B., is distingitisb-
able, because there the plaintiff was a carpenter
in the genemal empî<>yment of the railway com-
pany, and could have been sent to work any-
where. Thec plaintiff here was cngagcd in en-
tirely distinct and separate work from the per-
SOnD; who causcd the injury, arnd this prevents the
ride as to common employment from applying.
Sec thej.udgrnents of Lord Chclmsford in Mc-
NVorton V. The Caledoniant Railway Co., 28 L. T.
Rep. (N. S.) 37 6, cite(l in Smith's Master and
Servant 205 (3rd ed.) and Bartonshill Goal Go. v.
MeGuire, 3 Macqueen, 307. Abrahamn v. Rey-
nolds, 5 H. & N. 143, is an aiîthority for the
plai ntiff; and Wiggeti v. Fox, 11 Ex. 8 3 2; 2 5 L.
J. 188, Ex., which is relied on for the defend-
ants, is questioned by Cockburn, C. J., in Rource
v. Tite Jhilemoss Golliery Go., L. R., 2 C. P. Div.
207, 208. [Thesigcr, L. J., referrcd to Wilson v.
Merry, 19 L. T. Rcp. (N. S.) 30; L. R., 1 Sc. & Div.
API). 326.] In ,Smith v. Steele, 32 L. T. Rep.
(N. S.> 195; L. R., 10 Q. B. 125; 44 L. J. 60,
Q. B., the exeutrix of a pilot who had been
emploYcd by shipowncrs, where the ernploy-
ment of a pilot was cornpulsory, was held en-
titled to recover against the owners for the
negligence of their servants which caused the
te-stator's dcath. Thirdly, assurning that the
plaintiff was the detendants' servant, end that
tiiere was a comamon employmentx the defend-
ants are hiable, for it does flot appear that the
danger was known to, the plaintiff. Sec the
judgrnent of Lord Chelrnsford in Bartonshill
Goal Go. v. NteGuire, 3 Macqueen, 308.

Day, Q. G., and Erskine Pollock, for the
defendants.

BRKCTT, L. .1. i cannot help saying that Mr.
Bucknill has argued this case very ably, and
everything bas been said that could be said on
behlf of the plaintif ; but, notwithstanding, 1
amn of opinion fhat we rnust support the judg-
ment of Lopes, J. The first point is, was the
plaintiff a servant of the defendants at ahl?
The evidence was left te Lopes, J., by agree-
ment to draw inferences and arrive at a con-
clusion, Hie has corne to the conclusion that
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