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consent for the piaintiff for $160 with leave reserve ! to the defend-
ants to move in term to enter & noansuit on three cbjections tuken
st the trial.

Articles of submission, dnted 24th Mnrch, 1800, were put in at
the trial, the materinl parts of which submission and award
sppenr 1n the judgment of the court.

G. L. Mowat, in April term, obtained a rule first calling upon
the plaintiff to show cnuse why the verdict should pot be vet aside,
and & nonsuit entered pursuant to leave reserved at the trial upon
the grounds,

First, That assumpsit will not lie, as the submission and award
sre under seal.

Second, That the submission does not support the award in
reference to the present cause of nction as set out in the declara-
tion, in this, that the submission gives the arbitrutors power to
direct that a lease shculd be mnde between the parties to define
tiue conditions and stipulations of the lense, and to set forth in the
lease what each - arty would be bouud to do ia the use nond occu-
pation of the pr+ nises. therefore that no cause of action like the
present can aris out of the award itself, without the interposition
of a lease.

Third, That be action, if any, should be upon a lease made in
purzuance of t' e award, the submi-sion itself not authorizing the
making of an r ward to order work like that on which the present
action is brov ¢ht, though it may nuthorize an award directing such
a stipn'ation to be inserted in a lease.

Hrirtor shewed canse. He contended among other things that
the defendants could not avail themselves of the points taken in
the rule uader the ples of Nunquam Indebitati, and even if they
could, he contended that the uward was well warruoted by the
submivssion.

G. I Mowat, supported the rule.

The following authorities wcre oitad, Russell on Awards, 502,
528, 535. Iodgson v. T. wnship of Whitdy, 17 U. C. Q. B. 230,
Clitty's precedente, 2564.

The counsel for the de’eadant abandoned the first point mea-
tioned in the rule at the a ‘gument.

Macgenzie, Co. J.—Th: general issue of Nunquam Indebitatus
pleaded by the defendants, in my opivion, puts in issue the sub-
mission to arbitration tueeniargement of the time, and the making
of an award according tv the ruhmission, in other words an award
within the teriud of the eubmission mentioned in the declaration
is sequinite to sustain the present action under that plea. I refer
to the case of Hodgson v. The Municipality of Whuby 17 U. C. Q
B. R., 230, and to Bullen & Leake's Precedents, 288, note (a) ia
support of this view of the law.

As the learned counsel for the defendant has abandoned the first
nnint tuken 1n the rule, there is 1n renlity but one quextion for
the Court to decide. tiave the arbitrators exceeded their author-
rity in ordering the defendauts to pay one-fifth of the expenses
incarred hy the pluintiff in the putting io of the new wheel, flume
and bulk-lend, as mentioned in the declaration, directly, without
the interposition of n lease? Toarrive at a correct under<tanding
of the matter, each portions of the submision as relute to the sub-
ject matter of the present action must be examined.

It is recited in the submission. ¢ Whereas dizputes have arisen
between the parties, as tothe amount of rent the defendants shall
pay to the plaintiff for the time they have occupied (n part of
certain premises in the village of Gananoque) aod to their right to
receive from the plaintiff a lease of the premises they the defend-
ants so occupied. and as to the terms of the =aid lense, it is de-
sirable to refer the same to arbitration as after mentioned. And
whereas it is desirable and has been mutually agreed between the
parties to submit to the Jecision and arbitratement of the said
arbitrators ull other matters in dirpute between them, it is hereby
agreed that they, the said arbitrators, shall decide by whom the
costs which have been incurred in the Court of Chancery and
Division Court shall be paid. They shall also further determine
the claim of the plaiotiff with a contrn account of defendaut now
pending in the Division Court ; and shall also award what amount,
if any, sball be paid by the plintiff to the defendants in pursu-
ance of their bill of items bhereunto attached; the foregoing,
together with the first named matter of dispute, as to & lease,
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being all matters in dispute Letween them " After a olauce in
the submission, ngreeing to refer the matters in dispute t0 Duvid
Ford Junes, lanng Brizgs and Robert Brough, or any two of them,
follows the agreement bearing principatly vn the present action ;
that is to #ay :—+* And it is herchby turther ngreed that the said
arbitrators or any two of them, may, if they tiwuk proper, by
their said award, direct that the occupation, by the defendnuts,
of the prewises ehinll, at some short period thereafter, ceare and
deternnne, and that the same shall be delivered up by the defend.
ants to the pliintiff in good order and condition, or that the plain-
tiff shull execute and deliver to the detendants or the survivor of
them, etc., A lense of A part of the enrd premises, and they, or any
two of them, sball, by their said award, direct who is to prepare
the snid lease, and within what time it is to be executed anud
dehivered ; what rent shall be reserved thereby, and the time of
pnyment of the same, and the daration of the smd lense (ot to
exceed, however, thirteen years), also what part of tbe said
premises, including the use of the water wheel hy he said con-
templated lessees, and wauner the tnine may be used, and such
other regulations aund stipulutions as they, or any two of them,
mny think proper so as to prevent disputes afterwards arising as
to the parts of the premisey the leesces are to oc.upy, and the
maunner of using the water wheel and the machinery of the parties
respectively, aud what other covenants or stipulations they, or
any two of them, may think proper, nud aiso what vhall othirwise
be doae by cither of the parties respecting the matters in diffvr-
ence.” :

Mr. Britton has argued tue case for the pluintiff with much
point and intelligence in favor of the integrity of the award. He
has contended thut the words, ¢ what shal! otherwi~e be done by
either party respecting the matters in difference,’ are sufficiently
compreben-ive to embrace the groundwork of the present action
as sct out in the award, and its immedint. subject-intter ng dis-
cloted in the declaration. The matters which were referred to the
arbitrators were the matters in dispu.e between the puarties at the
time of the submission, which are specifisd with clenruess and pre-
cision in the submis<ion itself. Itis declared in the rubmission
that th matters in Jdispute are ahout the payment of certain costs
incurred in the Court of Chancery, and not in the Division Court,
a claim pending in the Division Court, and about a certain bil of
items attached to the submission *together with the first named
matter of dispute asto a lease, beicg nll mattersin dispute between
the said parties.” The first named matters of dispute, as to &
lease, nre particularized in the submission as follows : ¢ Wlereas
the defendants entered into possession of part of said premises
under the plaintiff, and have put up cestain macnhinery thereon,
w..ich has been worked by the water wheel on eaid premises, under
the promise, as they nilege, of obtaining from the said plaintiff &
lease of part of the said premises and privileges for thisteen years,
from the first dny of Octuber, 1857, And, whereas disputes bave
arisen between the partie« as to the amount of reut the difendants
should pay to the plaintiff for the time they have 80 occupied o
part of the said premises, and to their right to recvive fiom the
plainiff a lease of the premises they have so occupied, forthe
period of thirteen years, and as to the terms of the #aid leage.”
It certainly dbcs not appear by the submission that there was any
dirpute between the parties in reference to the repairing or re-
newing of the water-wheel, lume and bulk-head, or as to the
proportion of the expenses to be paid by each party for puiting
in a new wheel, lume and bulk-head, independent of the dispute
about the lease and the terms of it. The dispute between the
parties, over aond above the costs in Chancery and Division Court
and the account and bill of items, is resiricted to the amount of
rent to be paid by the defendants to the plaintiff for the time they
had occupied the premises, their right to receive from the plain-
tiff & lease of the premises for 13 years, aud the terms of the
lease. The submission then gives the arbitrators power to direct
who i3 to prepare the lease—within what time it shall be exccuted,
what rent shall be reserved—its duration—what part of the pre-
mises should be demived to the defendants, including 1he use of the
water-wheel, and the extent of that use, an« the manner in which
it might be used, and such other regulations and stipulations as
the arbitrators should thiok proper, so as to prevent disputes
afterwards arisiog,



