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attet s Ofice.] MUNSIE v. LINDSAY -STEWART V. BROCK. [Div. Ct.

~11der the belief that the lands and premises
*ere hislown.
JThe judgment charges the defendant Lindsay
'*'th a proper occupation rent since the deatb of
the tenant for lif-e in 1874. The defendant is

Ole f the tenants in common of this property,

a'lldhas occupied it for bis own use and benefit.

.'flarily a tenant iii comimon occuping the
.'tP1'perty, without excluding his co-tenants,

'tlable to themn for an occupation rent or for
Profits,* but the Court bas flot applied that rule

to h's'rae.The statute, 4th Anne c. 16, S. 27,

tll1%bes a tenant in common to bring an action

Of ac»o,,t against bis co-tenant "lfor receiving
'1 0re than cornes to bis just share or proportion."
Prlior to the statute there wvas no sucb right of

at 1at common law: Wheeler v. Home,
Wille 5 2C08; for says Co. Litt. 199 b., "lone
'1a,«nt in common taking tbe whole profits, the

Other hath no remedy in law against him, for the

4k'119 of the whole profits is no ejectmnent."

-rhesOnl remedy therefore is the action given
tesatute :Henderson v. Eason, 2 Phil. 308;

'1Id 3tuch action will lie only for a share of the
rnsactually received by sucb tenant in comn-

atn, anfot for the profits or produce derived

his sole enjoyment of tbe joint property

~4Iakon v. Burchieil, 2 Ha, 97, 5 Ha.322
Pil. 127 ; Henderson v. Eason, -Sm 322, 2

V.-308, 12 Q. B. 986, 17 Q. B. 701 ; Stur/on

' e1chardson, 13 M. & W. 17 ; Nash v. McKay,
15 Gr. 247. And then not more than six years

%ears Of rent are recoverable : Reade v. Reade,

.bs 749 ; Drummond v. Duke of S/. A/bans,
439; Tarion v. Goid/hwai/e, 6 Ala 346.

Trhis occupation refit should be based upon
the rentai value of the farrn in its unimproved
state : Morley v. Mai/kews, 14 G r. 5 5 1; Carrol

V'ebrison, 15 Gr. 173 ; Brzgh/ v. Lloyd,2
SOrey'5 Rep. 605 ; unless wben interest is allow-

tdon0 the expenditure for improvements : Faw-
CetV B8krwell, 27 Gr. 445 ; and it may be regu-

'atldbY the amount of interest allowed to tbe

cit'dnt on the purchase money and on the
Vau fhiS improvements, but should not ex-

teti SU ch allowance of interest : Mor/on v.

4 '2~iy, 3 J. J. Marshall, 257 ; Wi/hersboon v.

c.. 3 Dessaur,245. And this seems con-
listenlt. With therule that a vendor receiving in-
erest on the purchase màoney is liable to the

ýu1chaser for the rents, he has rççeivec4.

S& P. 493 ; see also Stevenson v. &faniveii,
u&aord CI. 302.

STEWART v. BROCK.

Chai/el mor/gage-Re-ftiing, It

A chattel mortgage was filed on the i9 tb Septern-

ber, 188i, at 2 o'clock p. ni., and re-filed orn the i9th

Septernber, 1882, at i o'clock a.nm.

HeZd, too late.
[Whitby-Dartnell, JJ.

Upon the facts above stated the following

judgmelit was delivered by

DARTNEL, J.J.-As far as I know the point

raised in this case bas not been expressly de-

cided.
A~rmrng v. Ausman, II U.C.R. 498,

is the nearest in point, it being there held that

where the flrst filing was on the 15th of May,

a re-filing on the 14 th of May following was

clearly in time, In that case DRAPER, J., says,

P. 503: "The year m ust commence generally on

the day Of iling, Î. e., at the commencement of

that day, or on the hour of the particular day

on which it is marked as received by the clerk."1

On the rentai value of the farmn unimproved,

the weight of evidence is with the defendant's

witnesses, and though tbey vary in tbeir esti-

mate from $100oto $150' I tbink tbe latter sum is

the fair value ; and as the judgment determines

the period of liability, I find that a proper occu-

pation rent to charge the defendant since the

death of the tenant for life in September, 1874,

is the suin of $i5o per annuni. The judgment

allows the defendafit bis taxes paid on the

property, and as a tenant in common I assume

he wiIl be entitled to a sbare of the $I5o rent

with which be is chargeable.
The plaintiffs seek to charge the defendant

for cutting and removing tirnber and other trees.

Tbe evidence shows tbat the defendant used the

farm in a busbandlike manner, and that he con-'

sidered tbe farm bis own, and used only the fal-

len timber for fences and firewood. Besides, as

a matter of law a tenant in common is not liable

to bis co-tenants for cutting timber on the joint

property : Mar/in v. KnoZys, 8 T. R. 146; Rice

v. Georg,2Gr 221. Tbis portion of the

plaintiff's dlaim cannot be allowed.

Broueh, for plaintiffs.

Hayles and Barwick, for defendant Lindsay.
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