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it
refiection and consideration than from a design to favor any one.
8till, as I have intimated, it does seom to me exteaordinary if &
warm contest were anticipated in a populous ward, why proper
areangements shonld not have been made not only to keep the
poll freo about the entrance or door, but to preserve free access
to it from all quarters. Then why was not the list of voters
Alphabetically nrranged cither by the officer who had charge of
tho roll or by tho Returning Officer himself? The Returning
Officer may =ay it is not his business to mako out this list. per-
hiaps it is not; but if ho desire to perform lis duties creditably
to hiwself and with advantage to the public, whoso servant ho is,
ho should sce that wlhat is uccessary for that purpose is done.

The statcinent as to the ohstruction of voters on the part of the
Relutors ix clear and distinct—some of the witnesses stating they
could not vote, and that others could not, nnd that they were re-
strained by fear from doing so. Tho answer to the statemen. is,
that they liad as good an opportunity for doing 8o as defendants
friends if they had chosen to stay on the ground and take their
turn,

1 hiave not scen however any statement that any Elector who
wished to voto for defundants was not able to do so, whilst it is
wanifest that there were many who wished to vote for Relators that
were not permitted to do so.

Tho very first principle connected with all Electors is, that they
should be free: if they are not how can thero be any election or
choice? If a minority of the Elvctors ean take possession of the
poll, or get forward and by force or fraud provent the opinion of
the majority from being expresed Ly their votes, 1 canuot gee Low
that can bo considered a fuir olection.

The law certainly contemplated that free access to the polls
thould be Liad by all electors. In the 169 sec. of the Municipal Cor-
porations Act, the poll is not to be closed before tho hour of four of
the second day, uuless the Returning Officer shall sce that all the
Electors intending to vote have kad a fair opportunity of being
polled, and one full hour at one time shall have clapsed, and no
qualified Elector shall during such time give or tendered his vote,
Jree access being allowed to Electors for such purpose,

This clearly shows that tho Legislature contemplated that the
clectors should “have a fair opportunity of being polled,” and
that free access should be allowed to them to the polls for that
purpose, The ovidence in this case does not satisfy me that all
the clectors in this ward had that opEortunity, and that free access.
On the contrary, I think many of them had it not.  Whether this
arose from the slowness of the Returning Ofiicer in taking the
votes, or from the obstructions put in the way of voters coming
forward to vote, or from any of the other causes suggested in the
affidavits filed, I am of opinion that the fact that a large number
of duly qualified electors could not cast their votes is a sufficient
reason for setting aside an clection, if the result were influenced
by the unpolled votes.

The next question thero is, can the result of the eloction bo said
to be affected by this want of frec access. It is stated in one of
the aflidavits that the number of voters in the ward is estimated to
he between five and six hundred, which is believed to be correct.
On looking over the list of voters, from a rough estimato I should
think the namber would exceed seven hundred, but of course they
night not all be voters in this ward.

If we take 500 as the number of voters in the ward, there were
only 257 votes polled, leaving neasly 300 votes unpolled,

Had the 300 unpolled electors free access to the poll? If not,
can I say that if those of them who had desired to vote had been
allowed to do so0, that it would not have influenced the result? I
think not.

It may be contended that 500 votes could nat be polled in the
time permitted by law. I am not satified it cannot be done if all
parties really desire it. Mr. Ambridge, in bis aflidavit, says he
fins been Returning Officer for the last five years in 8t. Mary's
Ward in Hamilton, and that he has on several oceasions taken
from 260 to 400 votes during the two days on which the municipal
elections have been held, and has no doubt 500 could be polled if
freo access could be had to the poll, and there were no obstruc-
tions. I have seen over 600 votes polled in two days at & Par-
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liamentary election, and there were intervals of a consiic:adle
length doring the two dnys wherein no votes were polled, but at
Eheso eicctions the Foll opens each day at 9 a.n. aud cluses at

p.m.

On the wholo then, ns to the defendant Lawrence Devaney, I am of
opinion the elcction should be sct aside and a new election had,

As the defendant Brown has not yet been heard, of course as to
him I express no opinion.

As to tho question of costs I hiavo more difliculty. T think the
tendency of modern decisions is not to compel a party to pay costs
unless it can ho shown that he pacticipated in the improper con-
duct for which the clection ia act nside; the defendant Devany
denies such participation expressly, and U do not in consequenco
feel wareauted in directing him to pay coste. 1f, however, an
election at some future period shiould bo set aside becnuse the
electors had not had free access to the Polls. and a candidate,
after procecdings hiad been instituted to avoid the clection, should
persist in his right to hiold his seat, it would be a subject for con-
sideration whether the rule ought not to he laid down that ho
should pay the costs. In this case I am not prepared to direct
the defendant Devany to pay tho cuats,

In the cvont of a new clection being ordered, it is to be lioped
that the proper preliminary arrangements will be made to facili-
tate the approach of tho clectors to the polls, and to hasten the
mode of ascertaining if a party offering is really catitled to vote.,

As there seems to have been an understanding that the aftidavits
should npply equally to all the defendauts, Mr. Read now apnears
for Brown and refers to theso affidavits, and the same judgment
will Le given as to defendant Brown,

The clection will be set aside, without costs, and n new clection
ordered.

Ix re J. R. Joxes v. J. Kerenuoy, Ir,
Allorncy's Bill—— Tuzatim and Recusion—Unprofessional Churyces.

An Attorney’s Bill settled for more than twelve monthe will not Lie ordeted to be
taxed, and, if taxed by mlstako, taxation will Ls sut asido as (rregular,

Jtems chargod 1n an Attornoy’s Bl not appertaining to the husiness of an
Attorney cannot he taxed by thie naster, but must Le determined asan ovdinacy
business transaction.

A Revision of Taxation wil) be granted when tho ter, upon a refe to him
under the order of a Judge directing taxation of an Attoruey's Bill * for feen
anad disbar ts 1a Liis professional business,” lins allowed charges in tho Bit)
for business not appertainiog to thy office of an Attorney,

(June 22, 1857.)
The facts of the case sufficiently appear in the Judgment.

McLzxay, J.—This is an application for a Revision of Taxation.
On the 6th of April, an order was mado by the Chief Justice,
directing Mr, Jones to render his Bills of Costs with dates for
fees and disbursements in his professional business, for and on
account of the said Jesse Ketchum, and that the same be referred
to the master to moderate and tax,

The Bills being rendered in pursuance of this order an appoint-
ment was made by the master, on the 11th May, for taxation on
the 12th, at 10 o'clock. On the 12th the time was enlarged by
consent of parties till Thursday following, and on the 156th May
the master proceeded with the taxation; and, &s appears by tho
affidavits now flled, would not allow a further enlargement without
the consent of Mr. Jones, though urged to dn so with a view of
procuring original documents, the charges for which was disputed
on the part of Ketchum.

By the master’s allocatur a sum of £57 43. 4d. was found to be
due to Mr. Jones on the Bills of Costs taxed, including in that
amount, according to the Bills filed, charges for scrvices not wholly
of o professional character, such as receiving and keeping posses-
sion and taking care of a house, the examination of sundry ac-
counts between Ketchum and other parties, and various other
items not necessarily belonging to the business of an Attorney,
and including also a sum taxed in asuit alieged to have been long
since settled and satisfied by Ketchum with Mr, Jones. Iam now
asked to order & Revision of Taxation, and to direct the master to
strike out all charges not strictly professional, as well as that
which relates to the Bill of Costs alleged to have been rendcred to



