
786 Canada Law, Journal.

within wbhh the engineer is to make his award, is merely directory and
flot imperative; and where the engirueer attended on May 2ý under the
Act, but di( iot make bis award till August i, the award would not be set
aside on the ground of being made too late.

M. M. Brown, for appellants. Deacon, K.C., for respondent.
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SUPREME COURT.

Fuli Court.] HUMPHRKYS V. CLXAVE. LJuly 12.

Mechanics and Wage Earnerr' Lien Act- Costs of sale and '-oference to
.Vaster- Limitation oala2 per cent., to what costu app/icab'e.

This was an action to realize a lien under R. S. M. 190o2, c. 110, by the
ordinary procedure of the Court as provided for by S. 27 of the Act. At
the trial the plaintifrs had judgment for $322. 25, and their costs down to
and including the trial were taxed at $i190.16 and inserted in the judgment.
The defendant was ordered to pay both amounts 'into Court within oiî.
week, and the judg'nent further provided that in case of default the lands,
material, machinery, etc., should be sold with the approbation of a judge
of the Court, and that, for the purpose of such sale, it be referred to the
Master at Winnipeg, and that ail nece3sary inquirzies be made, pirties
added, ac.;our.ts taken, costs taxed, and proceedings had by the said
Master fr,r the sale of the said property, and that thc purchase Money
should bie applied in pavnient of the plaintiffs' claims as proved, with
subsequent interest an .. subsequeni costs to be comnputed and taxed by the
Master. There was no appeal from this judgment. Default having been
made by defcndant, the lands were sold under the judgment by direction
of the Master, and the purchase money paid into C-ýurt. The plaintiffs'
costs of the proceedings subsequent to the judgment were taxed and
allowed at $2 29. 30, inclusive of disbursemerns, and the total amnounit of the
costs taxed, exclusive of disbursements, was $2 28.75.

I)eendant appealed from the taxation of the subsequent costs on the
ground that the latter sum far exceeded the limit Of 25 per cent. of the
amount of the juùgînent ($322-25) provided for by S. 37 of the Act.

Iield, that the expression in that section, 11costs of the action awarded
in any action under this Act by the judge or local judge trying the action,"
refers to the costs up to and including the trial, and mneans the couts which
are allowed by the judge at the hearing and entered in the judgment :
,;earing v. Robinson, 19 P. R. 192 ; and that the limitation of 25 per cent.
lioes not apply to the subsequent cos of sale and proceedings beforc the
Master, which may be dealt with by the judge as in other cases.


