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Chan. Div.J

Boyd, C.] [Nov. 30.

NATIXONAL INSURANCS COMPANY V.

McLAREN.

doff-i-stopps by jiidgma»et-Rtu' inter alias
acta.

The defendant, who owned a lumber yard,
insured bis property with a number of insur-
ance conipanies, the value of bis whole insur.
ance amounting to $5o,ooo.

In May, .1879, lie said property was iet on
fire by sparks front an englue of th'e Canada
Central Railway Company, and a large por-
tion destroyed. The antount of Itis los'i ex.
ceedcd the $5o,ooo insured, and hic claimed
and obtained front tihe insurance companies
the wholt amount of bis insurance, viz.: $5o,.
ooo. Afterwards, on September zznd. 1879,
he conmnienced an actio- for damages against
the railway, and in March, x8f, lie recovered
agaîinst the railway $ioo,ooo damages and bis
cate of suit. It appeared that the jury in this
last ntentioned action had been asked speci.
flcally what was Ilthe actual value of the lm.
ber destroyed," to whicli they gave the an-
swer Il$roo,ooo, includling ties and rails." The
plaintiffs in the prescrit action, who werc some
of the said insurance conîpanies, now
claimted that the défendant obtainod front the
railway oompany by lais said verdict a sont
larger than the difference betwoen the antount
of the insurance and the antount of bis boss;-
and that hie, the défendant, was a trustee for
that excess for the plaintiffs rcspectively in
proportion to thic antount of their insurances.
They contended thitt their right to ho subro-
gatod into the bone'fit of a comnpcnsrtion re-
ceivod by the defendants front the wrongdoers
(the raîlway company), arose when thcy (the
plaintiffs) made payaient of the insurance
mnn to the défendant, and that h. then be.
came trustée for theni pro tanto, and in this
character prosecuted his litigation against the
rail*ay compiany, and as a consequence froin
thie they argueci that. the fincUag of the jury
as to the actual t otal lois was blnding anid
conclusive on McLaren as well as, on thýeîn
(the plaintiffa), beoa'use as benefati tïethe
were privies to that judgment, and therafore
they said the defendant was now estopped

CCeebr 15 z8~6.

fPrac.

front proving in this action ihat bis actual loss
was iore thLn* *zo6,ot>' The ýdefendant,
how.ever, denied that #zooooo correctly ropre-
sented the whole 'of bis lois, which ha asserted
exceoded the whole $i50,ooo whici hae had
received front the insurance company and thte
railway. i

Re/id, that the déeondant was not concluded
by tho finding of the jury in his action against
the railway company, and that the utmost
rlght of the plaintifis here was to have the
amount recovered as damiages front the rail-
way conipauy broughit into account together
with the moneys previously paid by the plain-
tiff for insurance. in order ta wscertain whethe r
the defendant had been more than fully cont-
pensated for his total lcss by fire and othet
loss and outlay connected with the litigation,
and for these purposes the matter was referred
to the imaster.

The riglit of subrogation, being an équitable
riglit, partakes of ail the ordinary incidents of
said riglits, one of which is that in administer-
ing relief the court will regard flot sa inuch
the form as the substance of the transaction.
The printary considération is to sec that the
insured gets full compensation for the pro;t.
erty destroyed and tho expenses incurred in
making good bis loss. The next thing is to
see that ha holds any surplus for thé benefit
of the insuranco company, but it is a begging
of the question to assert that he is a trustee
front the tinte of paymncnt by the insurers.

C. Robinson, Q.C., and J7. F. Sinitie, Q.C., for
the plaintiffs.

D. McCartmy, Q.C., and Creelmnan, for the
defendants.

PRACTICE.

Fergtlson, J.1 [November îo.
TAYLOR v. THs SISTERS OF' C14ARITY OF'

OTTAWA.
A~ppeal-New detffdavits-Ex part order.

Upon an appeal by the dofendants front an
order obtained ex Paris by the plaintiff, the
defendants were pernmltted to read affidavits
which were not beforo the master who made
the order appealed from.

Hoye.s, for the defendauts.
W. V<. Douglas, for the plaintiff.
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