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by crirninal process, or was himseif aware that the complaint did
naot warrant such proceas. (d)

111 1842 the obser vations of the judge on the trial of the
indîctment, tending ta cast censure on the mode in which the

prosecution had been conducted, were adtnitted by Littledale, J.,
in favaur of the plaintiff. (e) This ruling wvas followed six years
aftertvards, as regards the observations of the magistrate in dis-
missing the charge. (f) But in 1841, it was declared that the.
observations of the judge on the former trial are flot admissible
against the defendant ir. the action for maliciaus prosecution, (g)
and a simnilar view was enunciated on the most recent English
case in which, sa far as we have ascertained, the point has arisen,
Mellor, j., being of opinion that the remarks made by the magis-
trate en the plair'tiff's discharge are tiot competent evidence in the
p1airitiff'.ý hehaîf, since, if they are unifavorable ta him he has na
ineans af replying ta them. (h)

The conflict of opinion thus disclosed is enibarrassing, but the doctrine
which declares such evidence ta be admîissible is, it is submitted, the
correct ane. The essential question in actiot s of this kind is assunmed in
ail the decisions ta be this - What inferences wouid a mian of ordinary
intelligence have drawn as ta the plaintiff's guilt froni the information
which hie had, or aught ta have had, in his possession when he instituted
the proceedings, and it seemis ta be inconsistent wvith principle ta exclude
etitirely evidence gaing ta shew the judgnient formed by one who has such
exceptional apportunities for arriving at a just conclusion as a trial judge or
a niagistrate. The rights af the parties in the second action would, we
think, be quite sufficiently saféguarded if the jury werc expressly cautiotied
against ascribiiig undue %veight ta such e,''denice. In Canada the drift af
judiciil opinion seenis ta be decidedly in the direction of' sustaining its
adniissibility. (i)

fil) .irVdi * ;>so~ 15)2U.C.C. P. 464.

V) Wn v. Tery (1836), cittd in Ra,,coti Ni,,i P'r. l'v. p). 886.
if) Edden v. Thorn M/ee(1842) 6 J tr. 264.
(g) itijrkt'r v. A mgril (184 1) a Moo. & Rob. 37. 1,ler Lord Dennian.
</h> IV«,/lar v. Zae-hariak (t867) 16 LT.N. S. 43, ie.p~r Mellor, J.
( il Th-,ý it ha,& been lield that a stateniert or the jusike %vho ised the

warrant that the defeiidant told hiin ail the circunistances, and appeared to be
acting in good faith, is evidence going more to rebut malice thani tu establish the
exiîstenlce or probable cause, bat that it is îiot wo be overlooked when the villy
tat't to 4ho%% the want of probable criti-e was that the charge was, tipon lnveei4ti-
gation, disiniissed by the niagistriltees Iirlj v. Getting, (1867) a6 U.C.
Q. B. ç44. lit Rie'e v. Stitinderi: (id76>) 37 U-C.C.P, 27 almu, the court were
o N.oine extent ;ifl1uenced by the t'act that aller tlîe acquittaI or (lie plaintiff, the
triai judge hâd recorded uipon the indictiient his opinion that there wag probable
c:tw.cU tut- the prosecution.


