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Street, JCONN. V. SMITH. Nov. 27, 1897.

Insth'ency-Ad'ances 4' âbank Io inrIvet-Pir44ge ofgt'ods as securty- Bank
Act-CLUW 4> credilor Io re-or/rom bank morneYs asigfrOIR sa/e Of
goodt-5S Vici., c. 2j j. e (0.)-" lava/id atgabist creditérr "-Re'roactiv-
ity of st ai ae- H'arehotise rcîf-.Atzeof recunries-53 Vct,
c. 3, s. 3,sb..st. ? (D)-Colla ferai scr~-oiaeDtaain
Parties.

îîlon by a bimple contract creditor of the defendant Smith ta recover
judL..ient for à debt, and on behalf of ail crediters of Smiith ta recov'er (romn
the defendants the MNerchants Datik of Canada certain moneys and property
of Smithi alleged ta have corne ta their hands by means of breaches of the
Bank Act. Thirteen transactions were attacked. Eleven of thern related to
pledges of hay and grain made hy Smnith ta the :tank, in or before j893, to
secure advances. The plaintiff alleged -nat in these transactions there had
been no contenîporaneous advance, and that -the pledge, whether in the form
of a bill of lading or a warehouse receipt or a direct pledge, was invalid under
s. 75 of the Bank Act, 53 Vict,. c. 3., I was not disputed that the banik had
before action disposed of the hay and grain, received th~e proceeds, and
applied thern in sati5fying moneys advanced te Smith.

The plaintiff clairned, as one of the creditors of Smîith, who had ccased
befr re this action to meet his liahilities. ta be entitled tri obtain the moncys go
received b,, the batik, and ta apply tL;er in payment of creditor's dlaims, under
s. 1 Of 58 Vict., c. 23 1O.) which is as follows: hi case of a gift, conveyance,
assignrnent, or transfer af any property, real or personal, which in lawv is
invalid .tMainst :reditors, if the person ta whorn the gift , . . was muade

c shail have salcl or diposed of the property or any part thereof, the money or
othier proceeds reahîred therefor hy such persnn niay be seized or recovered i.t
any action by a perso~n wvho would be entitled te seize ani recover the pror-erty

e- if it liad remnained iri the possessioni or contrai of the debtor or of r'ie persan
10 %0ini the gift......as muade, and such riglit to seize and recover shalj
belong, neot on!in t an aiss;ýnee ior the general benefit of the cretdiors of the
s,id debtor, but shali exist in favour af ait creditorý af such debtor, in case
there is no such assiginent I

The evidence showed that there was suficierît pressure by the baaik ta
excclude the intent of fraudttlent preference in the transactions in question.i HeN/, thiat the words " invalid against creditors" rshotiid be treated as
Iiiiiited ta transactionis inviidi agaias4t creditors, qua creditors, ar-d flot as
extending to transactions declartci invalid for meations other than those designed
te protect creditors.

leur, also, that the Act afi r89ý did flot apply, because the nîoîîey bail
been receivedl hy the bank before it was passed, and that it was flot retrospect-
ivr~e, as was argued, becauise it conferred a right which had ne previaus exist-
ence, arîd (hid mure than mierel", niake an alteration in procedure.

The next question concerned a quantity af hops stili remaining unsold,
* which were lield for the batik in a warehouse, under a receipt g.ven bv

Iliscux, the lessee of the warehouse, Trhe defeni1ant Smith in the habit


