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Bearing in mind tS at the act cotrplained of by the editor conuints in th
-5judge supplementing, nodifying, or altering, if you wiIl, a point oi practicé of

tlaw and flot one of its principles-which wilI weaken the arguments derived
ftom the citations given below against: extenditig the prerogative of the
judge, andi strongtlien those in its favor-4m-et us note same of these dicta pro

-and con.
"Judicis, est jus dicere, tion jus dare." "lIt is the province of the statestnan, not

o f the lawyer, ta discuss, and af the legisiature ta determine what is best for th.e
publie good, and ta provide for it by proper enactmnents. It is the province Of
the j idge ta expound the iaw only: the written fraîn the statutes ; the u nwritten
Iaw from the decisians of his predecessors and af the existing courts, or from
text-writers of acknowledged iuthority, and upon the principles ta be clearly
dediuced from them by sound reason and just inférence; it is nat, however, the
duty of a judge ta speculate an what may be niost in his opinion for the advantage
of the cammunity." (E gertoit v. Brownlo0w, 4 House of Lards cases, cited in
Brorn on Common Law.)

"The judge ought ta be the most obedient servant ai the law, for this slavery
is afi ore value than liberty. If the law appears ta him ta be defective, he must
first begin by causing it ta be carried out, and then -proceeti ta bring, his awn
observations before the head of the judiciary sa as ta obtain from the legisiator
a saltitary reform. Unhappy the judges who take upon themselves ta correct the
law: it is not permitted to thertû ta do butter than it does, so long as it renmains
unlclittged." (Guyot, Verbo Judge.)

Oil the other hand, in suppo~rt of the juclge's extended prerogative, we find the
following newer opinions:

'Although the judge is assunied to take the law fram the legisiative autharity,
yet, as the existing law~ neyer at any timne cantains provisions for ail cases, the
jige niay be obliged ta invent or create principles applicable ta the case. This
is c alled by B3enthamn and the English jurists judge-made and judiciary law."
(EiicNclopoediai I3ritannica, verba) J udge.)

"Aiiy j udge permitted to niake rules he (Austin) considers ta be tacitly em-
powcred ta mnake 1laws." " That judges in England can and do make law, no one.
cati deny." I s there any ruIe of laNv which binds him (the judge) ta the
decision af the case in a particular way ? If there is, he iust apply it whatever
he or others rnay think of the propriety of it. But if there is flot, he inust stili
give a decîsion ; and he will nlaturally decide against that party whose ronduct
lias been tinusual, or unreasonable, or dishonest, or negligent." (Elements of
Law Markby.) O

Nothing which is pernîcious ta utility can be right. The principle of utility,
in the negative form iii which I have stated it, is embodied under the namne of the É
argitincistisi ab inconvenienti in one of the fundatnental mnaxdms af aur law;
and there are few principles inore frequently referred ta and relied upon byj uriste
than this. The tnaximn, as given by Coke, is: A rgurnentuin ab iis«convousinti urm»

Lvolet in lage; andi he adds: The law, that is, the perfection ai reason, cannet
ýSufer anything that is inconvenient"; andi, therefcre, lie says: Nikil quod est
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