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of the tenanite lit rorainder, treat it as if the ex-
chantge ied realiy titkeî plae.

Tittra IL ilotiug ta show that the parties
rsiilly intended to etfeot an riohango. They
were ol tai!îey could nlot effect on «cohange, %ad
therefore they gave it up. That being so, union&
it la made out that the properties, or one of thora,
were improperly sold at an undervalue, 1 cannt
sec what case tbere la for the plaintiff.

[Fls Lordship thon disonpesed the évidence,
whtch ho considered failet! entlrely ta establieli
that dite isoles were at an undorvalue, and :aded]d
On these grounds 1 thinli the decislon ot the Vice
Chancellor wals perfectly rigbt, and! tht appeal
tituli ho dismissed writh Costa.
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Iioîk ehejurîe.
114id, flot flic, lur fobaiik ffiuerk cýanit un lic. ii ti)k

Aa- Tu4U4u li yîent, ln tto h'en' of* piwtd thtuuct
iv cuucp- w Vlu Ieanik, or ehargeu anuiiot tln' dIrawor.

Mr. Justice DAt'îs delivored the opinilon of the
court.

This is lit action of Assurapsit hrnught by the
defendrnî in error, against the Nütionid Bank of
thec Repuhulic foir failing to pay a check drnwn
on it, iii bis fuivor, by one Lawler, a pitytnas4ter
in the iiitet! Sîtte riny. The declarition. lu
addition to the special tioant on the transaction,
coutaitied a general citant for mioney huit! and
reoeived by lte defoudant tu the une of the plain-
tiff. rhe oiily qutestion prementedl by the record
which it , ja otterial to notice ln this: Can the
holder of a batik chîeck aine the batik for refuging
pnyment, ii the aîbsence of proof that it wîos
acceptedl by the huait, or charj-et against the
draweî'?

It is tic longer an open queqin in thi8 court,
KInce the decibion iii the casas of Thet Marine Baonk
Thte Pulloon Bank, (2 %Vallace,) and! of 2'Aorpson
v. Riggs, (6 Wtllaoo, ) that the relation of bunker
and t!ciitier, lit fleir peouilry dealings e itat
of dobtor aint creitar. If la an important part
of the btoMonesas of banking ta receivo depoiîits,
but when thiey tire reoîved, unies% there art
stipulions to tht cantrtiry, they helong ta tht
batik, becooto part of ita generai fundn, and! cani
ba loanled hy it n othormoueys. The banker lis
Aecotintîh'o for tht deposits which hoe receivos
as a debtor, and! he agrees ta dimoharge thette
dehts by iîonorlrîg the checks which the depositar
abal! fruîrn titue ta tinte drav, an bli. Tue non-
tract hetween the parties la porely a logal one,
and lias ncîthing of tho nature of a trust ln IL.
This suhjeot was fully dlsanasod by Lards Cotton-
bain, 1Brougbman, Lyndhurst and Camipbell, in
the case of Fuley v. Hill, (2 Clark and! Finnelly
Reports of cates in Flouse of Larda 184840. p.
'18') an'] tI'oyv tii coocnrred ln the opinion that
the relation hetwoen a banker aud custoînor,
Who paysq coney ltot tho hank, or ta whoss credit
Ioiey ie plaoed thero, ia the ordinary relation
of debtor and creditor, and dotls nt partakoe o!

a flduclary oharacter, andt tîbo gros t iveiglit of
Antericau autbority la la the saine effect.

As cbecks an bunkers are in conslnfm uisa, ant!
bave be adopted hy the commercial wnrld
generally se a subatitute for otiter modes of pay.
ment, it is Important, for the security of aIl par-
tiO.s conceroed, thst thereo hanld bo ti rtistake
about tho atatus wbieh the holder of a check
attataina towarils the bank on which it ia drawn.
It la very cloar that hoe cati sue tho drawer if
payaient is refused, but eau hoe also, iii suoh ai
étate ot case, sue tht bank ? If le conceded, that
the depositor cati brilog ssuntpait for the hreach
of the contracî ta hanor his cheoks, sot! if the
holder hos a siosîlar riglit, thon the anomnaly is
presentet! o! a rigbt of action lapon one promise,
for the sanie thing. eiting iu two distinct per-
sons. at the sanie time, On principle, ftere caoi
lie no fouindation for on action ou tht part of
the holder. uinie8s thero la a privity of contrant
ho*wten hlm and! the batik. luw clin tîtere bo
ticl i privity when tht batik cives un duuy and

ia under no obligation to the hiliqer? TI) holder
fakos thececk on the credit o! t1ht drocer in
the belie! that ttc bas fonds to omeet it, but ini no
senneo caoi the batik bo taid tu be cnirtcteul witb
the transaCntion. If if were truc tt there wtt
a privity cf contraot between the houîiker and!
holt!er when thte check was giveii, the baîtk would
he obllged te puy tht check, althouolî the drn'ver,
before it wtt pretente!, hFid coutuîernieindeli it,
onn1t lîougli otiier checks, drawn after if s
issued hiad etthnuated the !utirË o! tite depîceitor.
If suai a rosait sitoui !ollow the giving o! checkF,
it la easy ta ses thlit bunkers would huonr'ptlled
to abandon altogether tht business o! keepiog
dépitait acooonts for tlteir custoniers. If. ieu,
tht bank did net contraot wifls tht holdei- of the
check ta pay ;"t at thetfinte ît was given, buw eao
it bc sait! that it owes ay duty tu tht hluler
until tht check la preisented andI o-c.optedl? Tht
rîglit of the depoittr ns vrat sait! hy an t'iliuotit
judge, (2 Seltien, 417) is a cute ln ficiti, and
is chteck dosa not fransfer thec deht, or give a

lien upon it tn a third person witltout thn, tisent
o! tht depositary. Titis is a well estuobil8liîot!
priociple of lase, and la sustatinet! by flie Hngli8li
and! American eilnu-Cauti v. lV/tite, 2
Selden, 412 ; Bit tciworth v. Pec/r, 5 Bosworth,
Sil ; Ballard v. Randall, 1 Gray. f605 . ia r/er
v. Andcrion, 21 Wendoll, 373 S ; ykerit v Ltuhe.
Maaufoacitiring Co., 11 Paige f116 ; Nuiioal 1;,u.k
v. Eliot Bankr. ù Amn. Laîw Ré.g , 711 ; larîicii
on Buis and Notes, ellitiitn lSU8, paiges. 51., tbOl.
61, tt notes :Parke, Baron, ia nr-gtmrttt in
Pelluoey v. Xvjoribant/s, 8 Eng. L. & E' l. 5 3
4 Rarnwell aiti Cresseeli, W/rltî vý li',ilkpr, 1).
163; , irwickv. Ruuyers, 6 Nintitnitg ai Giuuiger,
p. 874-, Dyles un Bills., elinpter, Gulick on a
l3artker; Grant on i3aiiking, Londuont elition,
1856, P. 96.)

The tese cases which aeeiert a cotîtrutry dotrinie,
if wauld terve smo tseful porposo 1. reviîus.

Tecsting the cape at bar hy fliose li tl es, if
is apparent fiat the court below, litier tiht plain-
MI! clased bais casa, batît! huave liîstricte tit
jury, as reqtuestet! by tht t!efentliit, tîit the
plaintiff, ou the évidenice sutîtitti by hit. wats
oct entitled ta recover, The dcîfoîdnuut did. it
acuwpt tht check for tht plailttiff, aur, promtuise
blii ta psy if, but, on the contrary, roftisedt!


