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of the tenauts in remainder, treat it as if the ex-
change had really taken place.

There is uothiug to show that the parties
really intended to effect sn exohangs. They
were told they oould not effect an exchange, and
therefore they gave it up. That being so, unless
itis made out that the properties, or oneof them,
were improperly sold at an undervalue, [ cannot
soe what case there is for the plaintiff.

[His Lordship then disoussed ths evidence,
which he considered failed entirely to establish
that the sales wers at an undervalue, and added]
On these grounds I think tha deoision of the Vige-
Chancellor was perfeotly right, and the appeal
must e dismissed with costs,
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Bank cheques,

{eld, that the holder of & bank cheek eannot sne the bank
for refusing payment, in the abeence of proof that it
was aceepted by the baak, or charged against the drawer,

Mr. Justice Davis delivered the opinion of the
Court,

This ie an action of rssumpsit brought hy the
defendant in error, against the Nationi! Bank of
the Republic, for failing to pay a check drawn
on it, ip his favor, by one Lawler, n paymaster
in the United Btates army. The declaration, fu
addition to tho special count ou the transaction,
coutained & general count for money hnd and
regeived by the defondant to the use of the plain-
tiff. The ouly question presented by the record
which it is material to notice is this: Can the
holder of a bank check sue the bank for refusing
payment, in the nbsence of proof that it was
aogepted by the baok, or charged agninst the
drawer?

It is uo longer an open question in this sourt,
since the decision in the cesos of The Wurine Bank
The Fulton Bank, (2 Wallace,) and of Thompson
v. Riggs, (6 Wallace,) that the relation of banker
and customer, in their pecuniary dealings is that
of debtor and ereditor. It is an important part
of the business of banking to receive deposits,
bat when they are received, unless there are
stipalations to the contrary, they belong to the
bank, beeome part of its generai funds, and can
be loaned by it as othermoueys. The banker ia
acoountable for the deposits which be regeives
82 o debtor, and he agrees to discharge these
debts by honoring the checks which the depositor
sball from time to time draw on bim. The con-
traot between the parties is purely a logal one,
and has nothing of the nature of a trust ia it
This subfeot wns fully disoussed by Lords Cotten-
ham, Broughman, Lyndhurst and Campbell, in
the case of Foley v. Hill, (2 Clark and Finnelly
Reports of osses in House of Lords 1848-50, p.
28,) aud thoy all comcurred in the opinion that
ths relation between & bsnker sud sustomer,
who pays money into the bank, or to whose gredit
money is placed there, is the ordinary relation
of debtor and creditor, and does not psrtake of

s fiduciary charnctor, and the great weight of
American authority is to the same effect.

As ohecks on bankers are in constaut use, and
have been adopted by the commercial warld
generally 28 & substitute for other modes of pay-
ment, it is important, for the security of all par-
ties concerned, that thers should be uo mistake
about the status which the helder of & check
sustains towards the bank on which it ia drawn,
It is very clear that he can sue the drawer if
payment is refused, but onn he also, in auch a
state of oass, aue the bank? It isconceded, that
the depositor oan bring assumpsit for the breach
of the contract to honor his ohecks, and if the
holder has a similar right, theu the anomaly is
presented of a right of action upon one promise,
for the same thing, exlsting in two distinet per-
sons. at the same time. On principle, there can
be no foundation for an action on the part of
the holder, unless there is s privity of contract
bo‘ween him and the bank. How can there be
such n privity when the bank owes no duty and
is underno obligation to the holder? Th. holder
takes the check on the credit of the drawerin
the belief that he has funds to meet it, but in no
sengze ¢an the bauk be said to be connected with
the transaction. If it weve true that thers wan
» privity of contract between the bnnker and
holder when the cheok was given, the hank would
be obliged to pay the check, although the drawer,
before it was prerented, had couuntermanded it,
nnd althougk other chegks, drawn after it was
igsued hiad exhnusted the fuuds of the depositor.
1f such a result should follow the giviog of checks,
it is easy to see that bankers would be ormpelled
to abandon altogether the business of keeping
deposit acoounts for their customers. If, then,
the bank did not contract with the holder of the
check to pay it a¢ the time it was given, how ean
it be said that it owes any duty to the holder
until the check is presented and ncoepted? The
rizht of the depositor as was said by an emineut
judge, (2 Selden, 417) is a onge in action, and
hia check doss not transfer the debt, or give a
lien upon it to a third person without the nssent
of the depositary. This is a well establishod
principle of law, and ig sustained by the Bnglish
and Amerioan decisions.--(Chopman v. Whits, 2
Selden, 412; Butterworth v. Peck, 5 Bosworth,
841; Baellard v. Randall, 1 Gray. 803 Harker
v, Anderson, 21 Wendull, 3731 Dykers v Leathe,
Manufacturing Co., 11 Paige 818 ; Nuationai Bunk
v. Bliot Bank, 5 Am. Law Reg, 711; Uarsons
on Bills and Notes, edition 1863, pages Y, 60,
61, and npotes: Parke, Baron, in argument in
Relluney v. Majoribanks, 8 Eng. L. & B p. 522-3;
4 Barnwell aud Creswell, Wharton v. Wulker, p.
183 ; Warwick v. Rogere, b Manning and Grauger,
p. 874; DByles on Bills, chapter, (CCheck on a
Banker; Grant on Bauking, Loudon edition,
1836, p. 96.)

The few cases which nssert & contrary dnctrine,
it would serve no useful purpose Lo review.

Testing the case at bar by these legnl rules, it
is apparent that the court below, atter the plain-
tiff olosed his case, should have instructed the
Jury, as requested by the defenlant, that the
pluintiff, on the evidence submitted by him, was
not entitled to recover. The defendant did not
actept the check for the plaintiff, nor prumise
him to pay it, but, on the contrary, refused to
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