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i ears, would have decided who was to
;:engv:rggg for the year, and he rejected both of
‘h;sz;m not say, under the circumstances, that
it is at all surprisiog that he chould have. been
charged at the time with partiality in relation to
se matters, .
th?f this election is allowed to stand, this result
will follow, that at any time a county clerk may,
according to bis own caprice or preferences _of
any Kind, decide in favor of and allow certain
persons with defective certificates to take their
seats and vote in the council, whilst as to others
whose certificates are quite as good, and in some
cases even less defective, he may reject them and
refuse to allow them to vote thhout_any reagon-
able ground being assigned for such inconsistent
decisions. I do not think it is desirable that any
judicial decision should be arrived at that would
furpish an excuse for such. a course of_ condact,
and I shall therefore set aside the election of the
defendant to the office of: varden.

The question of costs is somewhat embarrass-
m%‘here is nothing to show any direct interfer-
ence with the decision of the County Clerk, on
the part .of the defendant, and he appears to
have been called upon by that officer to give h}s
casting vote, when the election was had. It. is
true he accepted the office, and was sworn in,
There is nothing to show that he was aware of
the defects in the certificates of the reeves who
were allowed to vote by .the_ clerk ; and the
plaintiff claimed on this application that he ought
to be declared warden, which.l do not think, on
the facts disclosed, he was en.tttlt_ad to.; 8o to t!mt
extent the defendant was justified in opposing
this application. I do not therefore think I can
properly direct the defendant to pay the costs.
The learned judge whe granted the summons in
this matter did not think proper to direct the
County Clerk to be made a party to these
proceedings. If the County Clerk had been
called upon, he might have heen able to explain
satisfactorily the ing i . in his
conduct in relation to the election; if he had
not done so he would probably hpve been
directed to pay the cost of this proceeding. As,
however, he is not now before me, I cannot as-
sume that he would not have beep able, if he had
been called upon, to show sufficient grounds to
excuse him from the payment of costs. .

Under these circun;]stauc? I must decline

ivi ts to any of the parties.
glgngx?t)swill go{o remove the defendant from
the office of warden, and to bold a new election.

The relator may, if he deem it necessary,
amend the style of the office, by omittiug the
words “ of the County Council,” after the word
* Warden,” and before the worls +¢ of the County
of Simcoe,” in the writs he may issue in pursu-

is j ent.
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ication of an advertisement calculated to alarm the

'I'heu n:;h:;;tind uunecessarily, i3 a public nuisance, and is
{::dictable a8 such, [Quarter Seesions.]

Motion to quash the indigtment.

Opinion by Avrisow, J.

kis motion is based on feveral grounds, first
that the facts laid in the bill do not constitute
an indictable offence. In this we do not agree
with the defendant., To do any act which is eal-
culated to spread terror and slarm through the
community, unless such act is right and proper
in itself cousidered, or becomes necessary under
the special circumstances surrounding the com-
mission of that which is complained of as con-
stituting an offence, renders the person so offend-
ing liable to indictment at common law.

For illustration, to circulate a report of an in-
vasion, or the breaking out of an infectious or
contagious disease, if the report be false, would
be indictable, because such reports are calculated
to excite unnecessary fear and terror in the
minds of the people; whilst if the facts cor.
respond with the report, no indictment would lie,
because it would under ordinary circumstances

be eminently proper that such information should
be given to the public

The general Principle is that whatever is in-
jurious to a large class of the community is g
nuisance at common law, Lansing W. Smith v.
Cowen, 146. The carrying on of a trade, which
is in itself lawful, if it is injurious to the com-
fort of the commuuity generally, or the immedj-
ate neighborhood, constitutes a nuisance. People
v. Cunningham, 1 Denio, 524, Upon this princi-
Ple, indictments have frequently been sustained
in this court for maintaining a bone boiling or
lampblack establishment. So also & swine yard
in 8 city or thickly populated neighborhood
18 a nuisance. Commonwealth . Vansickle,
Brightly, R. 69.

These kind and kindred cases rest on the

ground of their causing discomfort me
publie.

community, is indictable a8 & commo
—such as the letting off of fire works in a pub.
1¢ street, or the keeping of a disorderly house,
. This indictment charges the unlawful circuls-
tion of a false report by handbills posted on the
corners of the public streets, and other publie
Places in the cit » calling ou the citizens to look
out for a child stealer, deseribing her as g woman
about twenty-four years of age, ete. The hope
is suggested that

brought before the publie,
served by
children, etc.

That this Publication, given to the public in

the manner above stated, constitutes, in what-
ever light it may be viewed, g

0 nuisance

Mental nnxiety, and ap imagination excited
by terror, are fruitful Sources of ‘bodily disense
and logs of .llfe, and upon Bone of the instinetg
and susceptibilities of our nature do these influ-




