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We have received severl noticés of non-reception of
Nos. of the Law Journal from some of our more dis-
tant subscribers. The numbers, on issue, are regularly
mailed from the Office; and we would request any sub-
scriber who may not receive the Journal regularly, to
notify us of the tame. Iregularity in delivery of Pub-
lications is becoming a general complaiut ; if it were
a regulation thut the Post-mark should be affixed to
newspapers a8 well as letters on their passhge through
any Postoflice, 2 boon would be conferred on the public.

Ispex 1o Vor. I.—We have an elaborate Index, now
in the hands of the printer, to the first volume of this
Journal, but fear it may not be ready in time to accom-
pany the present number. Qur veaders will find that
if its issue has been delayed beyoud the usnal time, the
Index will be the more full and complete than that of
any similar publication. With the last issue we com-
menced and will continne in each miniber a table of
Contents for temporary referente.
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DIVISION COURTS.
(Reports in relation t0.)

ENGLISH CASES.

EX. Pmiurs v. Hewsros. Jan. 26.
County Couris—Legacy—Jurisdiclion—9 § 10 Vie.. cap. 95, we. €5.

A testator by his will gave ta H, £100 in trut to pay the same to P. on his
attaining the age of 21 years, and s the meantime o et the money and
oy the amterest 1o B 5 and he cinpowcred 11, af he shonld think fit. to dispose
of the whole ar gart of the tmoniey for the advantiye of 1% dunng his minority.
Al the tine of the testator’s death P, was an i, Upon his attaining the
age of 21 years he brought an action in the County Court against H. for the
ﬁ?"ﬁf.?aﬁﬂ %‘fo%:\‘g?:ngf g.:;::lgg ::x legacy by the will, but that & teust

! uae'rcbyctcaml, and that the County Court i::ufnu jurisd.icxion.“ fust veas

This was a motion for a writ of prohibifion to stay proceed-
ings in a'plaint in the County Cont of Lancaster beld st Liver-
. ‘The plaint was brought to recover £30, the balance of 2
sum of £100 claimed as a legacy under 2 will. It appeared
at the trial that the bequest in question was contained in the
will of an uncle of the plaintilf, by which the testator, after
bequeathing a trifling legney, lelt all his cstate and effects,
consisting of personalty, tothe defendant in trust as soon as
convenient after his decease to sell his fomniture and effects,
get in his debts, and stand possessed of the proceeds and of the
1tioney 50 to be collected in trust, to pay to the t})lnimiﬂ, his

nephew, the sum of £100 when he should attain the age of 21

-ears, and in the meantime to invest the £100 and pay the

interest to his nephew; aud powers were given to the defen-
dant, who was called “trustee®? in the will, to advance either
a part or the whole, if he should think fit, for the education or
apprenticing of the defendant, or otherwise for his benefit dur-
ing his infuncy. The testator then gave a sum of £50 to each
of "his two nieces, payable upon their respectively attaining the
age of 21 years, and with like powers of disposing of the money
for their rslvancement during infancy.  The testator died while
the objects of his Dounty were respectively infants, and the
defendant, before they attained the age of 21 years respectively,
had paid 2 portion of the money, so bequeathed, to their inother
for their support.  The plaintitf, having come of age, brought
this action to recover an alleged_residue of £60, and by the
paniiculars he abandoned the residue above £50.

Milward, for the defendamt.—The Court will issue a prohi-
hition.  Jurisdiction is given to the County Coutts in the case
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of a claim to a distributive share under an intestacy, or of &
legacy under a will, by 9 & 10 Vic., cap. 95, sec. 653 but this
is n caso of trust,and not of a legacy. -

Aspland, contra.~—A specific sum is given by the will paa'-
able at a time certain. It is not the less a legacy because the
party to pay it may be also viewed as a trustee. In fact every
executor is viewed in equity as a trustee for the payment of
legacivs,  (He.dited Stov, Eq. Jur., sec. 5405 1 Wms, Exors.y
1915 Pears v. Wilson, 6 Exch., 862.)

Mileard, in reply, cited Re Fuiler v. Mdckdy, 22LJ.Q.B.,
4155 W, R. 1852-3, 417,

Acprrsoy, B.—I am of opinion that thie prohibition ghould
o, 'This is not simply a case of a legacy. It wad necessary
in arder to cffectuate the testator’s intentions that a trust should
be created, for the cestuis que trust are infamts, and there aro
wers to advance during their infancy for their education, &e.
This is the case uf a feill ttustee. The merely calling an exe-
cutor trustee ini the will does not prevent County Cowtt enter-
tuining jurisdiction if what is given is a legacy ; but we cannot
allow the County Court to deal with cases of breach of trust,
in which questions of equity arise, for the dispusal of whick
they have no adequate process.

Prart, B.—The defendant had 2 discretionary power to make
advarices, and that is no part of the duty of an executor.

Baanwris B.—We may consider this case without being at all
embarrassed by the case of Pears v. Wilson, where the subject
matter of the plaint was undoubtedly a legacy. So considered;
the plaintift ’s cause of comp. .int only requires to be stated il
oriler to render it clear that it 1s a breach of trust of which he
complains, and that it is not a legacy he seeks to recover: he
says that the defendant was intrusted with money which he
ought 10 have invested, and on his attaining 21 years of aze td
have paid over, and he complains that he did not invest the
money, or that, having invested it, he did not pay it over. If
is in truth a breach of trust.

Rule absolute for a prokhibition.

C.P. Asucroyt V. FouLkEs. April 16, 17:
Common Law Procedure Act, 1934, sec. 46—County Court Acts—Costs—Set-off.

If a rule be so drawn up that sufficient matcrials are not Urought Lefore the
Court. the Court may, in their discrction, undersec. 46 of the Comnion Jaw
Procedute Act. 1854 imake an order for the prod of a d they
niay deent necessary for the discussion of the rule)

Sincethe passing of 13 & 14 Vic.. eap, 61, if an action be bronght for a sum be
tween £20 ant £30. and the clx:x;x be reduced ot the trial by reason of & set-off,
the plaiitiff is 120t entntled 1a His costs, unless thiere be a ¢Lruticstre, tule, or

order for them under that siatule,

This cause was tried before the Secondaryof London. The
plaintiff’s claim was £37 odd, but was reduced by a set-off
to £4. The Master allowed the plaintiff his costs ; and sub=
sequently an order was made by Coleridge, J., for the Master
to review his taxation. A rule having been obfained to res-
cind that order, the rule was drawn up “upon reading the
duplicate of au order made by Mr. Justice Coleridge and the
two affidavits of William Lewis (as to certain particulars
having been made by mistake) and the paper waiting to one
of them annexed, it is ordered,” &c.

Haukins, who was instructed to show cause, ob;ected that
it was necessary for the panty who obtained the rule to bring
before the Court materials to show that the onder of Coleridge,
J., was improperly made, which was not done.

Jenrvis, C.J., referred to sec. 46 of the Common Law Pro-
cedure Act, 1854, and suggested that the Court would under
that section make an order for the production of the Master’s
allocatur.

. Hawkins then showed canse.—Awards v. Rose, 8 Ex. 312;
Wallen v. Smith, 3 M. & W. 138; Dixon v. Walker, J. M. &
W& 214 ; and Parker v. Serle, 6 Doivl. P. C., 334, were refer=
ted to.




