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That the Trustees were nnt bound to levy a rate themselves,
but wero eatitled to call upon the Municipal Couneil, whose
duty it becamo to provide the amount; audf that was refused,
a maundamus was the proper course, to compel performance of
the duty declared by the statute, &c¢.—16 Vie., ch. 1835, sees.
18&6.

Macavray, C. J.—The 13 & 14 Vic. c. 48, sec 21, No. 6,
enacts that it shall be the duty of the Board of School Trustees,
&e., among other things, to prepare from time to time awd
lay before the Municipal Coancily &c., an estunate of the sutn
or sums which they shall judae expedient, &e.. for the pur-
chasing school premises and for butlding school houses, &¢. ;
and that it shall be the duty of the Common Counncil to provide
such sum or sumns in such manner as shall be desired by the
said Board of School Trustees.

I am disposed to think, that instead of this the Board of
School * astees way levy @ rate for sueh purposes without
reference to the Municipal Council of the town—I16 Vie. c.
185, scc. 1, and sec. 6, 21.—DBut whether or not, I think that
application may be made to, and that if properly made, it is
the duty of, the Mnnicipal Council to provide the monies in
manuer desired 3 and that if refused, a mandamas may be
moved.

I do not think a vote of the ratepayers necessary in the case
of cities and towns, &ec., as it is within school sections of
townships (16 Vic. c. 183, sce. 6), as was decided 1 the case
of The School Trustees of Brockville . The Towu Counesl of
Brockville (9 U. C. Q. B. R. 302; 13 & 14 Vic. ¢. 485 see. 24,
Nos. 1, 6, and Nos,. 4, 6, sec. 18, No. I, and see. 12, No. 7.)

But or the present application, I do net think, first, That
the pruper esinnate 1s shewn to have been prepured and laid
before the Mnucpal Council for | do not cousuler the com-
munication of a resolution ot the Board of Trustees that the
ohairman do order the sceretary to notify the Town Council
to_furnish the Board with £2,500, immediately. for the follow-
ing purposes—namely, £500 for purchasing a site fora central
school house, and £2,G600 for the crection of a school house
thereon—such an estimate as the statute contemplates, aud
as the Town Council, when called upon to pay sv larae a
sum out of the funds of the municipality, may 1easonably
expect, or that the cou:ts are bound, as a matter of course,
to enforce such a general demand.  I1is merely a puremptory
requisition for a large sum of money 3 and il twice or ten times
as much were right, the court might as well be moved to
enforce the payment without any additional explauation to
shew it a reasonable exercise of the very wide discretion and

wers vested in the Board. Nor do 1 think a demand to
urmsh such a sum inunediately reas onable, without showing
that the municipality possessed funds ready to be so applied
al 3 moment’s notice.

We are not asked to compel performance of what the
resolution required merely to compel the Municipal Council
to furnish the £2,500 immediately, but to ord r them to levy
a rate, &c.

To enforce the levy of a rate is not to compel that which
the Board of Trustees demand. If we wete moved to grant
a mandamus to oider the immediate furnishing of the amount
aocording to the tesolution of the Board of Trustees, 1 appre-
hend we would not be prepared to do so without more appear-
ing than is shewn on this application ;—ihen, in place thereof
ws are asked to direct that to be done which the Municipal
Council was not asked to doj; uor do I consider that whieh
was asked was equivalent. It appcars that the funds were
already in hand, not that the process of a rate was required to
be resorted 10,

In exercising tho largo powers vested in the Board of Trus-
tees when a ditect taxation to so largo an amount is to be
iraposed upon tha inhabitants, not by the -Board durectly, but
through the Municipal Council upon their requisition, wo must

sco that the terms and substance of what the statutes und the
law require have been correctly comphed with.  One thing
required 1s the preparation of an estunate 3 another s, 4 dig-
tinet appication t) the couneil to do that wineh wa ate called
upon to enforce. My impression is that the present proced -
ings are deficient in both these respects.

McLEas, J., aud Ricnanws, J., concaned.

Rule discharged without costa.

Josepn McKay o James Hann.—Javies Cranves Jonunsron
ET AL. t. JaMus flaLL.

A Judge of the County Cuurt has power 10 Srant a cemficate for speed
Cxecntton, 4
[4U.C.C. P. Rep. 145.)

These cases were hrought doswn by wnt of trial before the
Judge of the County Court ol the Ymted Counties of York
Ontario and Peel, who certified on the same day that in his
opinton_execution ought to issue forthwith for the verdicts.
In Michaelmas Termn last Eecles obmined in each case
respectively rules calling on the phintifl to shew cause why
the judgments entered and the executions issued thercon
should not be set aside, on the grounds—That no formg]
returns had been made by the Judge upon the said writs of
trials that the wriis of trial Lad not been first returned and
filed in the Crown-oflice, or remained there for the space of
six days; that the Judge of the County Court had no authority
1o graut such certificate as aforesand,

Hagarty, Q.C, shewed cause, and contended that there is
no reason why the judge of the County Court should not cor-
lily for immediate” exeeation after a judge of the Superior
Court has said the cause was a proper one 10 be tried by him
that the judge of the County Court is the only person who cax;
cerhry for costs. beeause the act says it must be done by tho
judge who tried the cause s that the cetificate of a judewe
(i‘r)roncou;ly made up, may be amended.—3 &4 Wmn. iV ghf
42, sec. 10,

Eccles supported the rule.—That the Imperial statute 1 W.
TV. applies to judszes of the superior court, and the Act which
authorizes the writ of trial was passed alter; that the judgo
who tries the cause has the right to make certain amend-
ments: that the Act of 1852 catwmot be carried back and
embodied m the Act of 1813: that no power can be given to
judges of the County Count to grant certificates for immediate
cvecution except by express enactnents; that his beine o
judge of the County Court does not make himn a judze under
the Act with power to certily 5 thit he is only delegated by
the Act and writ to try the writ, wnd thew his pm\'e?' ceuases;
that e, wments are ditlerent from the granting certtificates,
because :.mendments are made during the course of the trial.
but after the jury find their verdict he has no power except l(;
endarse e verdiet and make his retarn; that the 56th sec-~
tion of the statule 8 Vic. directs what is to be done,after tho
verdict, amd that the judgment shall not be entered for six
days; that the Act authorizing the writ of trial cannot be
altered except by an Act with express enactments referrine
1o the former Act; that the judge of the County Court has no
authority to order a judgment to be entesed in a superior court
before the time for entering judgment regularly in that court.

Macauvray, C.J., delivered the judgment of the Court. (a)
It teems clear that the Judges of the County Court are
Judges within the statate 16 Vic. ch. 175, sec. 27, from the
circumstance of their being spoken of as such in that section
which iucludes both the Supenor and County Courts. 1 think
the writ of trial is virtually a record, although not so termed
and that tho certificate of the Juuge of Sxe County Court
3

(1) The following statutes show the powess conferred on the Judges of the
Connty Courny, and are apphicable 1o 1his case 18 YVae, ¢h. 13, 12 Vie, c. €, 13
14 13 Vic. €. 82, Iinp. oiat. 1 W, [V, .75 3& 3, WL IV, c. a2,




