
CANADA LAW JOURNAL. Myî,s.

THL CRIMAL JUISDICTION OF rTE CHM4czxv DîiSIoN.

nal j urisdiction of the Courts of Queen'a
]3ench and Common Pleas, as those
courts existed before the judicature Act,
still remained vested exclusively in the
Q ueen's Bench and Common Pleas Divi-
sions of the }{iglI Court of justice. But
the case of the Qume v. Ae seems ta showv
that this opi-.iion mai' fot be wvell founded,
,and that it is possible that the Chancery
Division bias naw ca-ordinate jurisdiction
with the ather Divisions, in criminal, as
well as civil proceedings. This point, it
is true, was flot distinctly adjudicated
upon in the Queen v. Fee, for hin that case
it appears to have been assunied by bath
counisel and the Court that the Chancery
Divisirn wvas entitled ta exercise jurisdic-
tion hin criminal matters. It appears to us,
hoivever, to be a question flot altogether
free frani doubt.

The impression to the contrary hias
probably ta some extent arisen from a
perhaps tao cursory ,'ansideration of cer-
tain passagc. in the judicature Act and
Rules. Section 87 Of the judicature Act
enacts that Ilnothing in this Act or in the
Sclhedule thereto affects, or is iiîtended to
affect, the practice or procedure in crimi- 1

nal niattersý, or inatters connected with
Dominion controverted elections. or pro-
ceedings on the Crown or revennie side ofî
the Queen's Bench or Common Pleas
Divisions." Rule 4,S4 further provides
that Il nothing in these Rules shali be con-
strued as irîtended ta affect the prart ire
or procedure in criminal proceedings, or
proceedings on the Crowni or revenue
side af the Quectn's l3enchi or Commnon
1-leas Divisions." The expression IlQueen's
Benchi and Commaon Pleas Divisions," in
bath these enactmnents appears ta be a
sliglit aiiachronism for jqua IlDivisions'*
that hao, no previaus existence. Its use
seenis rather to suggest the idea that these
two Divisions are still to exercise exclu-
sive jurisdiction in the ruatters specified. I
If it is intended ta apply ta the futurei

practice of the High Court, instead of
Queen's Bench and Common Pleas Divi-
sions, the proper expression ta have used
was Ilthe High Court of justice."

It will be observed, however, that bath
the section of the statute a :'the rule
cited above are in ternis confined ta
Ilpractice or procedure. The constitution
or jurisdiction af the court does flot ap.
pear ta camne under either of those heads;
and it seemns therefore clear that the sec-
tion and rule above cited do nat rerilly
affect the question we are considering.
(Sec per Strong, J., Mitchell v. Canieron, 8
S. C. R. 135-)

l3 y the British North America Act. s.
92, SB. 14, Il the administration of justice
in the Province, includiîîg the constitution,
maintenance and organization of Provin-
cial Courts, bath of civil and criminal
jurisdiction, and including procedure in
civil matters in those courts " is vested iin
the Provincial Legislature. It is clear
from this that thîe Provincial Legislaturoý
bias power ta canstitute. inaintain anîd
organize Provincial Courts of crimninal
jurisdiction ;but the power ta constîtutu
a court af crinuinal jurisdiction does not
appear necessarily ta iiiclude the rigili
explicitly ta define the particular criminaï.
jurisdictîon ta be exercised by it. Tbf-
proposition nia), seenm ta savaur af p-ara.
dox, but a little consfderation will show
that it is perfectly tenable. There is
no neccessary inconsi,,tency iii sayinig.
,that though truc it is that the Provin.
cial Legislature lias the power ta roi-
stitute, organize andi mnaintain a court of
crwiiial jurisdiction, yet that the powu-
ta deterininie the precise nature and liiiis
af the crîrninal jurisdiction whichi tlit
court sa constitutud is ta exercise, res.c.
with the Dominion Government, and this
we think, it may not unreasonably Uc ar-
gued, is the rea! eFfect of the B. N. A. Act.

Were it atherwise, it would bc possible
for the Provincial Legislatture ta make

[May ts, tas?.


