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MageE, J.A.:—Two trials have now been had in this ?,cf;!]':ﬁ;
in which the plaintiff charged that the defendantS_neg 182
left an unnecessarily wide space between the planking .0
inside of the north rail of their track, at a highway © ht, B
whereby, while he was walking along the highway at W8y
got his foot caught in the space, and, he being unable ne 7
it in time, it was cut off by the locomotive of a train s mis
at each trial have accepted the plaintiff’s version of !
fortune, and have rejected the theory of the defendants 1 put
was injured while intoxicated, not at the plank ¢ ;
some distance east of it. (.d Iseend
Apart from the probable uselessness of a third tr1d7 hen the
ground for disturbing the result of the second oneé facts 6
case was before this Court after the first tria} the 12
more fully referred to. Some details then in evide roved:
left out at the second trial and some additional ones I: g sty
was strongly urged before this Court that the i lcut off 8 r
was incredible, and that his foot could not have & t: bub the
he stated without some injury being caused to the boow,; as ?
jury had before them what the defendants P“t,for 4 waﬂl;é,\
fair reproduction of the track and planks and englnﬁie plaiﬂtiﬂ?ﬁ:
be able to judge of the eredibility or the reverse 0% ttiﬁ 065"1
evidence; and the cross-examination of G2 ur
yineing 5 that

e M P f con
read as if the defendants had much hope © t down §

<
=2

that it would be impossible for the boot to 8¢
the top would not be pressed between the W

The plaintiff swears that, in his struggles Kl went i
reached him, he threw himself so hard that h1s anthe Paiﬂ' ’I‘m
joint, and that, when he did so, he screamed_wwh. rcuﬂlst&noe:n
was brought out on cross-examination, and is a @ eadil ace0”"
mentioned at the former trial, and woulld_ Tiore : it dids
for the occurrence happening as the P I -~ iff’8 BV o)y
the jury may well hagela) considered that the plamﬂas not B
given to the doctor immediately after the aceld® qan®
to have been manufactured. Jaintiff that ®

The two physicians who attended t0 the P t 8 qneﬂnf”.]w
evening were called by the defendants, but }1110 ; mproba'bﬂl
asked them or any other witness as t0 even th ie
the injuries being received as he states — His state™ abo"®
space to receive the boot if erushed dow™: o e
undisputed that the wheel cut off the
the ankle joint.

The evidence for the defenda
s all the width of space necessary 10




