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uý-e thï, affidavit of a person who was a witncss on the trial
for the purpepses of a new trial: - Boipas, Srenagî

iiE arv. IKnapp, 'i Ju r. 5,53, lit p. 5841; Chitty\'s Ai h-
uold Q. B. 1rac., l2th ed., p. 1537.

A\I)d m manyý casies it lias bcen laid, down that, e.g.. the
evdnu fjuye as to what took place ini the jury roni

would not he rt cuix vd : Farquhiar v. Riobertson, 13 P. IL. 15C.
It 4uum, plain that before the elhange ini thiw pracIte

the(re wa: nu0 nb1solute right to use any affidavit the appliicait
miglit desire4 te use--the appliesation for a ncw triail is anI

~pcito the indulgence of the Court, and llii Court Laus
and must hiave f ull power te hear sucli iaturiai as, the
conrt tnay thiuk proper-and sucli màterial oniY.

such, thjen. Living been the stat1e of the law before mur
Rtulcs, have t1)ee uies mnade any dioeen ioe wurdls,
on an application for a ncw trial 11-v lia, thle applWliat the
riglit to raIl n atildav it lit- ýuý fit l'hr uuhlr>
Vi,3in jr' i the Aet Or 1Iules-and thigl t t11 ri>ead anl aIiLld-
vit must be 110W the saille as befou, and, ne igherý. Thlat
beixig so, it mauet, 1 think, foliew thA ai te right ti) read an
exaination must aise be given by tiie Court, and is not ex
debito iustiuilý, And if the absolute rightl te, rendl iuch vx-

amnination dee-s net cxist, 1 cannot thiink that te absolute
r-iglit i-anit te have snch an exaintatin ki .

Btut I dIo net think it is neoessary te go beyed th word-
ing of the Butes to, deiths motion. Pute 198 providles for
the cýae- of evidence upon. appeals of this kind-and 1 think
t heréb 'y the ap)plication of Rule 491 is excluidedf. The Court
is given - pewer to receive further evidence upon) questionsý
0f fact; ' bult such evidence is te be "as dleic. 1!i-,
1 thik, meians that before evidence of thie kind la to ber
taJkeni, a direction muet be had as te the manner of takiig
it; and this quite irrespective of any supposed aplicationi
of stib-sec. (3>. Mr. MeKay, however, contend's that Uic

Ril refe.rs simply te sucli evidence ns is Iintvcded t e lsi sd
in connection with evidencwe already gi, amid niot ýiiw

evdneas will be of avail te scure a new trial. There-
ira no suchi distinction mîade ini the noticeý of t ion;i)i- ami
i1. woutd appee.r that the cNidence is d4,sired for genieral use
lpox t.hc appeal. But, even if it werc, seq limlitoi, I thlink
that. snch evidence is stilt "evidence upen question, of fe,
within Bule 498.


