
THE OYTÂRlO WEEKLY REPORTER.

There was nothing to, preveut defendants making a. n
coutract with plaintiffs, aneillary to the original, or a n
contract altogether, in reference to the existing engine,
the ternis as to that engine, as to its fltness, and the wc
it would do, according to what was represented in the. o
ginal contract. The engine had been xnanufactured by def e
ants or sold by them to plaintiffs, returued by plaintiffs to 4
fendants pursuant te an engagement, to have work doue up
it; work was done up>n it, ail in the ordinary course of q
fendants' business. Sucli a contract need not be under seal
defendants. That new contraet was ln the term~s of the, c

to this extent, that the englue witli the outtit tha.t plaint
bouglit would do good work as described or as iu the. w.
ranty incorporated iu the former agreement. Surely, e.t
ail that bua taken place in reference to this enginIe, p1e.inti
ought not to be told that, aithougli the englue did not
good work, and could not be made to do good work with 1
thresher, separator, etc., purchased. from defendauts, ti
cannot succeed becanse the englue wus made of good mat
îls and was of 17 horse power. 1 amn satisfiea fro ' the. ey
ence that this englue did get reasonably Ilgood care,» r,
souably Ilproper usage," an& that, with reasonably srcill
management, it did not do good woik-not as good. work
the ordiuary machine of same size made in Caimda, not
good work as plaintiffs expected and had a riglit to exp,
from it.

This is not; the case of merely buying a well kuuwn a
defined a.rticle. It is the case of au arrangement of a è
pute alter it had srisen-a new agreement iu refereuce
the taklng--buying-Of an article mauacturea 'by delei
ants, supplied to, plaintiffs, found by plaintifs not fit, si
sequently admitted by defendants to be unfit, aud which
f endants, upon, the consideration that plaintiffs would acci
Ît ndertook to make fit for a particular purpose. In t
case there was complete knowledge by defendanta, as
what the engine wus for, even apart frorn the letter of pis
tiffs' solicitor of llth May, 1906. That letter puts it
plainly as language eau that; plaintif s, relied upon defeude.x
judgrnent, knowledge, and skill lu the matter as manu
turers, and so there was, the implied warrauty that the.
ginse when returned ko defendanta on 3lst July, 1906, 1
fit for the uise to whieh it was te be s.pplied. 1 amn uns
to conclude that any express warranty in the original agi
nment cani be invoked to exclude an implied warranty i»i w


