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tepsyrnents which defendants had mnade (about whieh there
isno dispute) were always paid in diseharge of the previous

year' obligation, so that the payuient of $1,392.18 made on
4th Ieeernber, 1902, was really only for the yeêr 1901.

Thie trustees had no power, under sec. 34 of the Hligli
Shos Act) to eomapulsorily refer sucli a dispute to the

Cunty Judge, and without defendants' consent that learned
had b no power whatever to deterinie that the aniotnt

pybe for 1902 is 8ti unpoid, which is the clear efeect of
h v eport. Defendants did not consent to, buit on the con-

tayprotested against, this aaserted jurisdiction, and the
mirneproceeded subjeet to thii objection. And fanding

th opposite view persisted in, defendants, co;ene in
action to obtain an injunction to restrain the. fiirther pors
of t$he reference, which action was heard before the., an
eeIIor on the motion for the injunction, turned by consent
into one for judgment, and was on 2nd April, 1904, diSn1iSsed
witb. costs: see 3 0. W. R1. 403.

Plaintiffs now contend that the question in dispuite is
me judlicats9, by the report of the C'otinty- Judge, and aise by

the judgme-nt in the other action. But this contention la
not, in mly opinion, well founded. The reference in the
C<oenty Judge did not authorize hinm te flnd that the. liability
vast. ln respecût of the year 1902, or of any other year. lie
otld only, upon the material which the statuit. indicates,
fi thbe amount, ini case of a dispute as to ameunit, viiere the.
general liability was otherwise not lu dispuite. That vasý
not the case in the present instance. awd the referenee
to hlm was, therefore, whofly iunauthorized(. li, hnd flot,
viien the action was heard, made his report, ancl all the,
Chancellor intended to do, as cleariy appears froin hi- juidg-
ment, vas to refuise to interfere with the reference,

If I amn riglit ln my opinion so far expre-sseýd, il la, of
ýouirse, obvionis that thie evidence tendered at the trial s110111.

have been reoeived and the menits should bave been deter-
w.lned instead of assumling, as vas done, that plaintifs>' con-
tention of res judicata vas weil founded. It was apparently
ag-reed that the evidence se tenderedl vas or %vas flot te b.e
regarded as in, accerding te the view te bc taken of the quies-
tion of res judicata, and 1 shall, therefore, ln vhat follows
nov regard it as properly before nie. The question te b.
determined lu oue puirely of faet, and its proper dleteriaina-
tion depends, in mny opinion, on the selection of the. proper
startlng point, vhich 1 tliink lu at± the time vben the lepil


