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It ia further te bu observud that aIl the dicta uttered
on the saine occasion support by similar implication the
dlaim even of territor-ial jurisilictien in bays, distinct frein
the tlîrec mile huit on the open coast. On that poinît vury
broad viuwa are cited froni Kent; .- nd the following passage
froui another and stili later American writer (\Vleaten) is
quoted witlî irupiied approval: "lu respect te thosu
portions cf thie sua wbiclî form the ports, barbeurs, baya,
and moutlis cf rivera cf any state * wbeme the tide ebbs and
flows, an oxclusive riglît cf preperty as wuli as cf
Sovureignty in tliose waters may well bu maintaiued."
XVheaton's reuson for the mule, aise quotud, is paî-tictîlariy
interesting in the present cennecticti. Il The State.
possessing the adjacent temnîtery, by wbiclî these waters
are partialiy surrouuided and inclosed, lias tbat p/îysical
power cf constantly acting upon thuni, and at the saine
tume of excluding ut its pleasure the action cf any other
Status or persons, whicb, as wve have already acen, con-
Stitutes po88essio)z" t

The New York Sation, an alunoat impartial Amemican
weekly journtal, wluose cîlitorials on the subject cf law
and lîistory are ucually the work cf in cf learîîing aîîd
authority, admits that the Senate Commîttue contention
for a definition cf the mnarine league, cxci uding baya
more than six toiles wide, would require a reversai of
Amemican decisions. The writer secîns te urge the expedi-
ency of a reversai, on the ground cf thu vagueness of the
headlauîd mule. II When we attenîpt te dlaim jurisdiction
fromn headland te headland along se extensive a coat a s
ours, it beconies a matter cf wbcliy private judguiîet
wbetber the clîmini includus al] tbe space lucide a line
drawn frum Cape Cod te Cape latteras, or only the spacu
frein Nantucket te Montauk Point or semetbing, evea lss
comprebiensive "-Nation, July 27, 1888.

That any boundary sbould bu a inatter cf privatu
judgaient would certainly bu an evil. But the Commis-
sioners who nugotiated the recentiy rejected treaty suent
to bave mnade their delimitations accerding te a principle
which accords witb interniatioal law, and would avoid the
suggested ditficulty.

The Aniurtcan writr's euoitently practicai as well
as joat rulu sems te bave buen kept in mmnd by the late
commission. Their lines are duawn acroas the great baya
froi liit te light ; neccussarily, therufore, between poinîts
cf land visible on both aides froi tnid-sea. Tlîey include
a great part of the Bay cf Chaleurs, but exciode parts as
broad as the Bay cf Fundy.

The rual test cf the possibility cf territorial possession
is in the anawer te tîte question, Can trespasa bu practi-
cally defined and substantially pruveuted 'i The law doua
net assiga the idea cf proerty upart frem the power cf
protection. .Iudgcd by tlii test, it la obvieus that a great
gulf like the Bay cf Fundy cannot bu the subject cf
national possession. Claims which can only bu unforcud
by cruisers eut cf siglît cf lanîd are dlaims te jurisdiction
cf the iit suas, net dlaims cf territorial rîght. On the
other baud, a hune betwcun visible headianda ia net an
imaginary line. Croasing that line will always bu an
overt act cf truspasa. It cannot bu c-ommitted innocuntly,
fier, in the prusence cf a vigilant goardian, with impunity.
Froni the shcre the offender can bu detected, porsued and
urrusted. Great Britain, always contending witb France
for thia and even a greater extent cf possession along lier
ceasts, Ecropean and A murican, lias aise always com manded
the maritimue power te enforcu lier dlaims. Under tliesu
circunistances, is therp reusonable ground for tîarrewing
the effect cf the geographical ternis, the ceacta, baya,
rivera anîd barboors cf 1er Britantîic Majesty's possessions,
farther than te a hune drawn betwecn headlanda which are
visible midway in ordinary weatbcr froni the deck cf the
dcs cf vessel that fi-cm tume imnieniorial biac beun eni-
ployed lu the trade cf deep sua fishing 'i Somnething corre-
spending te this principle seunis te bave imeen fcllowed by
the Commissioners as a ratio (lecidendi in arriving ut the
uines proposud in thie recently mejected Truaty, te define the
extent cf the liberty wliich the United Statua solumnly
renuonced by the Treaty cf 1818. If se, the agreement
dictated by practical conîmon-ct-nse may hureafter bu con-
firned as a declaration cf maritime bouncéaries as they
have a]wayc existed ut law. Tbeir conclusions coricusly
correspond with a dloser meading cf tbe precise language
cf the Treaty cf 1818, than bas been practîsed la the
diplomatic correspondence on cither aide.

By the treaty cf 1818 American fishermun are ex-
ciuded (aobject te exceptions as te Ncwfoundland and
Labrador) froni fisbing witbia tbreu marine miles cf "the
coats, baya, creeka, or barbours cf Ris Britannic Majesty's
dominions ia Amemica." The enumeratien la wertby cf
remark. The uine is te be drawn tbree miles freni the
coasts, and three miles /rom tbe baya. The wbolu waters
witbin evury indentation that can bu dpscribed, as a creek,
hambeur or bay, are includud in the coat fiue, and the three
miles are te be muasured frein that uine, ibis is
indisputable. Tbe treaty cannet bue mead in any etber way.
But what la the guographical definition cf a tay i Doua it
irclude every partialiy enclcsud spacu cf water, whatever
its dimensions ? Now it la obaerved that wbilu the treaty
se carufuily unumuratus Ilbaya, crueks and hambours,"
it emits one other well kaown geograpbical terni, "lguifs."
The dictionaries define a golf as a large bay. Thure la
therefore a clasa cf baya se large that tbey are described
as golfs. If we look for examples, we find theni,
on the map cf this continent, la the Gulf cf St.
Lawrence and the Golf cf Mexico. These are knewn by

* Wheaton, it is te bu obsurvud, uses almost the language ci the
treaty of 1818.

t Queen v. K[eyn, p. 74.

thosu wbo have traversud them as wide sea-like uxpanses,
whcre on both ides the mariner loses sigbt cf the enclos-
ing land. ls net this then what deterinines (though I1
confuss it is net se stated la any legal or.other dictionamy
that 1 have suarchcd) the chaacter cf a gulf ?i It is a bay
se wide that its boundaries arc lest te si"ht fromni uid-
channel. If it be permitted to lay any stress on analogy
la the use of the terni Ilguif "-I thîiik the sense ta wlîicb
the soniewbat rare word is applied, outside the geographi-
cal sunse, cenveys the meanîng of comrplete separation.
Witb that force the translators cf tbe Bible use it in the
parable cf Lazarus" Betwcen us there is a great guli
ixud."

If there is any roeîu for dispute over the Ilbeadland
question " it must bu ruaily a dispute wiîcther the
words in the Treaty cf 1818, deinitive cf the extent cf
the ceast fisheries atre te bu takun as ternis cf geographical
description or as ternis having a sense derived from sornu
definition by international law.

Thos in the contention cf the United States, stress
steems te be laid, net on the sobstantial enuneratîca cf
"coasta, bays, creeks, or barbours," but upon the words,

cf His Britannic Majesty's Doinions la Amrica " as
puaiifying the geographical ternis. A bay, the American
Sucretary of State stemns te argue, is not a bay for the
qurposes of the treaty, onless it ia less than six toiles
widc, because it is,.aileged that is the limit set te maritime
dominion.

Thie principal rule cf construction cf treaties hs that
like contracts or Acts of Parliatuent tlîey are te bu con-
strucd according te the grammatical nîeaning cf their
lauîguage in its popular signification ; subject te an excep-
tion as te techaical ternis, -hich are te bu construed accord-
ing te their tecbnical meaning. Local descriptions, says
Vattel, are te bu constroed according te the geographical
propriety cf expression cf the perîod whea the treaty was
made (Vattel, iv. s. 33). The I bays, creeks and barbours
of a country " la sufflciently definite terni, a fanîlliar,
popular, and aise a recogaized geographicai terni.
The Il baya cf a country" aie the enclocures cf water
formed by the headlands or projections cf the coat lune
of the country. Hlad the samne words, at the date cf
the treaty, or have they new any etablished techaical sense
different frein their popular sensu as geographical ternis i
Ia other words, have the limits ef maritime or territorial
juriadictien ever eceved an authoritative definitien ? The
existing differences cf opinion upon the subject are a suffi-
cient anawer te this question. Soe writurs have favoured
the utmest extent cf the headland theory. Amoag them
are nunibemud the greatest Arnerican writers, some cf thumn
quitu near te the tume cf the Treaty. Kent ia bis Comn-
mentary, editîca cf 1825. collates the opinions cf lawyers
on the subject at that timu.

"lThe exteat cf jurisdictioa over the adjoining suas is
often a question cf difficulty and cf dubicua riglit. As far
as a nation can convenieatly occupy, and that occupancy
is acquiî-ud by prier possession or treaty, the juriadictica is
exclusive. Navigable waters which flow through a terri-
tory, and the sea-ceast adjoîning it, and the navigable
waters included in baya, and betweea huadianda and armns
cf the sua, buiong te the severeiga cf the adjoining terri-
tory, as being necussary te the safety ef the nation and te
the uadisturbed use cf the neighbouring shores."

It 18 worthy cf note that while modemn Ainerican
statesmen, in presenting their contention, are in the habit
cf proceeding fom the tbree-mile ceast limit te define the
extent cf juriadiction ever bays-tiîatih te say, that baya
form part cf the coast if net exceeding the double lirit cf
six iils-that is, froni shcre te shore: on the other baud
it will bu ceea that the eider writers Jlrst lay down the
law respucting inclusion cf baya within the coastj urisdic-
tien, as a simple and settled ule ; and afterwarda proceud
te dual with the vaguer question cf joriadiction outward
frein the open ccast. Kent proceeda in another place :

Il I is diticult te draw any precise or dterminate con-
clusion, amidat the variety cf opinions, as te the distance
te whîch a state may lawfully extend its exclusive dominion
over the suas adjoîning its territories, and beyund those
portions cf the sua which are embmaced by harbours, galis,
baya and estoaries, and over wîi c/ itis jurisdictien unque8-
tionably extend8. Ail that caa reasonably bu assertcd
is, that the dominion cf the sovereign cf the shore over
the contiguocs sua extenda as far as ia requicite for bis
safuty and for seme lawful end. A more extunded
doMinit n must rest entimely upon force, and muaritimne
qupremacy. Accemding te the coment cf modern autbority,
the general territorial jurisdiction extends inith /e sea as
far as cannon shot wili reacb, and ne fathem, and this la
usualiy calculated te bu a marine luague.

"The executive autbority cf this contry, in 1793,
considered the whoeeof Delaware Bay te bu within our
territorial juriadiction ; and it rusted its dlaims upon those
autherities wbich admit that gulfs, channels and arums cf
the sua blong te the people witb whose lands tlîey are
encompassed ; and it was intimatud that the iaw cf nations
would justify the United Statua in attaching te their
ceasts un uxtent inte the sua, beyond the ruach cf cannon
shot." Vol. 1, p. 29.

(1f these broad doctrines cf the eider writers are te bue
deumed te be litoited by the rnajority cf opinions in the
gruat case cf Queea v. Kuyn, the samne case affirma, as far
as can bu doue by dicta, the elaim te an exclusive preperty
iajislîeries witliia the "lchambers " cf the coast, as well as
te three miles froni the outlile cf the land.) It cannot bu
said that the coasta, baya, creuks or harbours cf a sove-
reign's dominions are words baving, or wbich have ever
had, any special meaaing as termis cf law. tPhey have,

therefore, ne technical sense that can be irnported iuîto the
construction of a document or contract to overrVle the
well understood geographical rieaning of tire woî ds. \Vhat
is beyond doubt i8 that Great Britain was in the habit of
claiming upon lier coasts an extent of maritime jurisdiction
co-extensive with the geographical sense.

lifter thecicntaes the Unitecd States will bave
difficulty in contending tiiat there was in 818 or is even
now, an', definition of maritime dominion iýttîlciently
distinct to even raise an alternative to the simpler con-
struction of the trcaty according to the language.

The treaty was intcnded to deine and 8ettie contre-
versies, flot te g ive risc te tbeui. Can its franiers be
deemed te have lntended to override an intelligible geo-
graphical description by an unisetth',d polit ical qualification '1
The parties ln sncb a case must be deeined te have worded
their agreement with reference te corne un-derstood setise,
which can only bc the popular or Leographical muieaingii of
the ternis.,

The language, 1 think, bias been jiistly inteî preted and
well 4çplied by the comnissioners wlîo prepared tue deliim-
itations in the draft of 1888 ; whiuh it is te be huiped mnay
le considered as stili lying open for reconsîdleration and
mutual adoption.

The argument, from expedîency, is rather in fav-
our of the enlargemunt than thie narrowing of tbee mies
of nmaritimie jurisdiction. Modern scientilie experience
is gradually demonstrating the wi4dom of tri-atiiîg filih,
tiot more, but înuch less as creatures /eroe u-tatitrS. ihey
ou-bt rather to be made the ejects of a kind of fanm-
lîîg. IJoless their existence is protcted, and tlîeir muiti-
plication specially eiieouraged, it sees tlîat iiiankind xnay
have to deplore the ultiniate extinction of this invaluable
seur-e of human food. This kind of farmng requires
expensive protection, an investment, a ità were, inii ong-
tume improvernts. It can hardly bu doubcd tiiat this
farming of the sea, like the farniing of land, will bc better
carried on under a cystein of settled ownersliip titan upon
the priîcipie of treating the isheries as a righit of comnion.

0. A. ROWLAND.

LIIERATURE, NA TIONALITY, AND THIE
TA RJFF.

T JIE close of another year in what we are fain te cali the
national life of Canada -thon&h it stili iacks the

esseatial characteristics of nationihood -- sugg(ests a rev iuw,
if it could be undertakea, with the nece8sary space at onues
disposai, of the iiterary output of the iast tweive ruoenti.s,
and sonie estitoate of its varied achieveiits ini the field
of native authorship. The subject is an inviting ceie, as
the successes of the year have exceeded those of any pro-
vious peried, while Canadian writers bave, out of the
country as well as in it, miade good their dlaim to public
favour, and, frein the literary brotherhood of other lands,
secured a largi. and cordial aucasuru <of recogîîtitionr. -But
the review of the year's work which wu have suggested is
too large and serious an undetaking for a brief papier, to
which we are in this issue conflued. It is tîterefore not
here attempted.

.It is, however, gratifying to note the facts we have
mentioned, thougît recognition abroad, while it is scantiiy
awarded at home, is apt to draw the native writer, te our
loss, to the centres in which bue is appreciated, anîd where
ho is sure te find both congenial and remunurativu employ-
ment. Cattada lias no such literary miarkets as are bud
lu London, New York, or Boston. Sitelias tiet suclu as
are te buctoet with even in Pliiiadelpiiia, Cincinjnati, or
Chicago. But, if shu cares au ail for the initellectual lite,
site bia or engflit te have what tiiese centres canniot well
have-a just pride la Canadian lttera and an ardent
public inturest ta the national advnncenient. Thli native
writur wlîo bas net these patriotie iinfluences ut bis back is
at an uspucial disadvantage, foi-, in thie absence of other
incentives, they are as the breath in bis nostrils te encour-
age anîd inspire bita ia his work. We may foutnd nuw
magazines and set on foot wbatever other literary enter-
prises we ike, but without patriotic feelinîg, or any well-
defined national sentiment te support theni and bil them
god-speed, they are la danger of sliarinig the fate of tlîeir
ill starred predecessers, anîd onless excuptionally Weil-
endowud are likely te corne to naught.

.Indifferent as the field is in Canada for the pursuit of
liturature, it is a pity that public apathy sliooid conspire
with ether drawbacks, sucb as the lack of population anîd
wealtb, te render it stili les8 attractive. The resoît of
thîs inditference is wbat we sec constantly geing on, the
withdrawai of the native witer frei Canada, and the
carryiîîg of good work te other and butter markets. \Ve
talk with liorror cf political annexation, yet wc pay ne
hieud te the annexation cf another kind, which is drafting
off across the lino net only the bruina and peas cf the
contry, but the hopes and huai-ta cf those wbe mnove and
inispire thern. The uxtent cf this iterary exodus, which is
absorbing the local talent cf almost every section of Canada,
few are aware of, though its reality niuy be seen by a
giance at the current issues cf maîîy cf the America
magazines. Nor is it the States alonie tlîat are draf ting off
the native writer and oening te bui the avenues cf
iiterary umpîcymeat andi fanie. Net a few are 110W find-
ing, evea in London, both the field and the epportonities
denied theni ut home. Nor la thie gcnemal exodus, whicb
is sapping the life and energies cf the contry, a less
appulliag fact. We neither keep or own people nom tiiose
who currently cerne te, the country. 0f the latter se much
as seventy-five per cent. paso annually froni Ontario alone


