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reniove a cloud from its titie caused by certain
deeds executed and delivered to defendants for
ssid reai estate, and whicbi were by themn placed
on record.

The land in controversy was entered by what
is known as Indian half-bieed scrip, in the name
of Jane L. Titus.

Plaintiff daims titie under deed, quit-eaim
in formu, executed by Moses S. Titus and Jane
L. Titus, his wife, to Byron M. Smith, dated
March 2lst, 1869, filed for record ie Minriehaha
county, May 14, 1872, and deed from Byron M.
Smith and wife to plaintiff, dated April 7, 1870,
and filed for record j in inehalia coiunti-, May
18, 1875.

Defendants dlaimi titie under tuvo -certain
deeds executed by Jane L. Titus anti Moses S.
Titus, bier husband, in form quit-dlaim, with
special covernts, 0mie tlated May 17, 1871, and
filed for record May 23, 1871, anti the other
bearing date Augnat 11, 1871, anti filed for re-
cord Septexnber 18, 1871, anti deed froin De-
fendant Evans te Defendant Burbank, warranty,
for the north hiaif of said tract, execuited Sep-
ternber 2, 1871, and filed for record in Miune-
haha couuty, October 4, 187-1. . *

The deeds from .Jane L Titus antd Moses S.
Titus to Evans, and froni Evans to Burbank,
were executed and delivered subsequent to, but
recorded before, the deeds te Sirtith, and froin
Smnith to plaintiff, and defendants in their an.
awers allege that they purchased for a valutable
consideration, and without notice, either actual
or constructive, of plaintiff's riglits, andi daim
that tbey should be protected.

The deed from Jaiie L. and M. S. Titus to
Evans, dated May 17, 1871, as hefore stateti, is
in formn of a quit-dlaimi :' By theàe presents,
grant, bargain, sell, release and quit-claini, all
their riglit, titie, interest, dlaimi or demand *

0 to have aud to hold the above quit-
claimed premnises, so that they, the said îiarty of
the tirst part, their heirn or assigus,, shall not
have any right, title or iuterest, in anti to the
aforeaid preniiscs."

The second deed to Evans, dated August il,
1871, is the saine ini forin, with the exception of 1
the covenants, which are as follows: " And
the said party of the first part, dotb evenant
with the said party of the second part that they
have not madie, doue, executed, or snffered any
aot or thing, îhatsoever, whereby the above
Premises, or any part thereof, niow, or at ny
time thereafter, shial or umaiy be inîperilled '
cbarged or inicuteberel1 in any manner whitso-
ever. " For what purpese was this second deed
obtained ? The c-videmuce furaishes no explana.

tion ; it certainly was not; for the purpose of cor-
recting any unistake in the namnes of the grantorB,
or grantee, or description, or in the certificate of
acknowiedgement. The only apparent purpose
seenis to have been to obtain different dovenants,
snch as w otld rebut any presunîption of notice-
that mniglit be imphied frein a quit-dlaim deed,
and clothe the transaction in the garb of good
faith, but it fais far short of acconmplisbing,
that end, ant is in itself a t'er- suspicions cir-
cuinstance.

lu order te defeat a titie under a prier ure-
corded dee4i, the subsequment purchase nmust he
in good faith, without notice and for a x-altablte
consideratiou.

Onme other point in eonnection with these
deeds te Evans remnains to be noticed. Being in
fori quit-ciairns what Tiglit, if any, did Evans.
acquire untier theni as against the prior uinre-
cordei deed of Smith It is well settled that a
quit-dlaimi deed is sufficient te pass whatever
rigbit or titie the grautor may bave jn the land.
But it is insisted hy couinsei for pisintiff that if
the gr:unter bas parted svitb bis titie, then thut-
grantee iii a subsequent quit-claim deed can net
be regarded ae a purchaser of the sanie premnises,
in good taith and withont notice, aitbougb tht.
prier dleed is unrecerded, and lie bas no other
notice ef it than that presumed from the foresIof bis deed. The first intimation we bave of
this doctrine, so far as my examînation extends,
is as far back as 1818, in the case cf Broimt v.
Jacksen, 3 Wheatom, 450, iii wbichi the Court
ays : " A conveyance of the riglit, titie and

1 interest ie land is certainly sufficient te pasa, the
land itself, if the party convevitng lias au estatt.
thereiiu at the turne of the cenveyamce ; but it
passes ne estate whic]s was not then possesýsed by
the party." The doctrine wlîich seemmîs te 1w-
eveived frei this decision is stated iu the s vlla
bus: " But as the earliest deed was operative
betu-cen the parties if the secontd deeti purperts
te conecy only the riglit, titie and itereet
whicbi the grantor hiad at the turne of its exe-
cutiomu, it dees not convey aeiingýllý te the.-
,grautee."

I'ollùmilig this is the case of Oliver v. Pialt,
decideti ly the sanie C.ourt lu 1844, and reporteul
in 3 Howard, 396. On page 410 the Court st
tiuis language : " Another signiticant Circrun -
stance is, that this very agreemnt eontaiumti a
stipulation that Oliver should gîve a quit-clainé
deed onit' fur the tracts ; and the subfsequent
deed8 gis-eu by Oliver to hie accordisgly wer,-
drawn up withont any covenantb of Nvarranty,
except againat persons cliiming undtr Oliver, er


