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,qhow sucli te bo tho case, nd if it ivas net sO therc is a plain
denial by înnny ivitnesses of the faut of his taking the orith. Tho
ground statcd by tho Rcturning Officer vrould ho3 sufficient to
reject ibis vote, nnd if it ivero allowcd it îvutd net effect the
result.

As te Thomas Riley, lie refused te tako the oath, nis ho admito
hiniself, but says the tettnrning Oflicer reftusci to record bis vote
unlcss ho vras sworn, as hoe believes out of spito or somo other
improper motive, ns lio wcll knoiv bis vote vras good. If this hnd
beci> grated ns a speCific charge ngainst thie ttoturning OJhcer, as
sbewing hlmi to havo been partial endl a partizan ot Defendant,
andi thlie bolad] of bis own mere motion, witlîout being rcquired
se to do by tlie Defendant, insisted on CIme voter tnking the oath
te nnnoy and vex him and perhaps prevent his veting for Relater,
'wlien lie knew hio liai a god ço,,t, 1 miglit have required un
oxplîcit nnswor front the Roturniing COfficer on this point. But the
charge lins nlot been se mande; andin l reforence to the votera un-
poll who have good votes, the Ileturaing Oflicer states tînt two
refuseil to take thie neeessary oath as requircil by HllI, irbich, may
include ibis voter. Noir if the canuitlato requireil thec Returning
Officer te aduainister the oath to a voter, and hoe reftised te tako it,
tho refusai te record sucl an vote coulil nover ho propor]y urgeil as
indicating partiality on tIe part oftChie Returning Oticer. If the
charge bail heen ln express terms thnt the leturning Offleer,
ivithout being rcquired se to do by eithier eftChie candidates, or
thoir agents, and ivith a view of favoriog the return of Detendaut,
and for purposos of annoyance, bad requircil a person (uiaming
Iiim> whoin lit kueir te be n qualified voter te tuke the qualifica-
tion oath, then ho ought te answver explicitly. It ivoulil bo Che
duty et Chie officer te refuse te record tIe vote if n candidate lu-
sisteil on tho voter taking thb oath, and ho declineil doing se, andl
lie inigbt thon iveli insist, even if hoe knew ho bcd n good vote, on
bis taking the oath, before ho ivoulil record tho vote.

The Relater fails te niake eut a case te warrant nme lu coming
te the conclusion that the election shboulil ho set asido. Ife fails
te shew that tlîe result ef wich hoe complains iras causeil by tlie
conduet of the officer, and therefoe it is only of importance to
consider the other groundls as te tho Retturning Officer, se fur as
thîo costs are concerned.

The guttural rid is te assume thait the oficer nets preperly andl
bonestly until the contrats is sbcwvn, andl whcn it is intended te
charge tho ofBcer 'with untnlirness and partiality tho once ehenlil
ho plainly statcil and ecearly made out. lu this caso thc charges
made are gecrul, are met ns broadly as thcy are mande, and
as te tIme specific grounds, considering n!l the affidavits flled, I
think the Relater fails te maio ont bis case.

In conclusion, I may say I bave arrived ut the following results.
1. Thînt R1elater tails te shoew Clint any namned duly quatified voter
iras induceil te refrain frotta voting for bimi by Che conduet et the
Uteturning Officer or the Constables. '2. Titat even if it hc ad-
nîitted Chat the votes ot Long, Armstrong andl Riley, shoulil have
been recordcd for Relater, lie irould still ho iii a minority. The
votes nt CIe close hcing for Relater 33, and for Detendant, 39;
deducting eue vote froin thie latter nd adding three to te former,
the result would ho 38 for Defendant anid 36 for Relater, leaving
the Relater in a iiority et tire; and se bis case fouls.

As te tIc costs, I think 1 cannot under the circunistances vary
thie general rule tînt thie unsuccessful party must pay the costs,
and thereforo decide as te costs zagaînst Relater; but must net re-
frain froin lrnmcîng the attenttion ef the taxîxîg officer te the grent
number of affidavits fled on belînîf of the Defendant and thîe
Retnrning Officor, and the extrnerdhîîary mannor iu irbich they
are frned, the larger part ot thera being illeil with a statenient
et the ime and place of holding Chie eloction, the naines et the
Candidates andl the Retuning Oflâcer.

Itii ho vell for the 'Master te cousider, in taxing the costs,
whether it iras necessary te have se many affidavits andI se diffuse,
anid irbetter a great mnny ef the Deponents couhld net bave joineil
lu eue affidavit, particularly Chose irbo swcar generally us te thc
fairuess of the couduct efthCe Retuning Oficer.

Judgiment for defeudant with cests.

Smrpît, Cnossox v. Jenu)AN POST An1:.xA.,ncni Taurtsos .

TiuAs AnAms.
Administration Ilmd-agl. o! assi,7n mni.

The cc'ts otan nppiCntlo,î under sec. 82 ofthe Surrmgato Courts Act (Con. Stat.
U. C. p. Il*,. f,ùr an a"titcmcat of a probate bond lit orter te et, action therton
nt Co:umon L.%w, cannci ho tazcct as cota l in action bot ahould be recovered

as dmik coscqenton efalt.(Chamibers, May 15, 1800.>
It is provideil hy sec. 82 et the Surrogate Courts Act (Con. Stat.

U. C., p. 112) thnt. the Court et Chancery may order ait bonds talocu
ilu the Court et Probato ou the grant et administration, und intorce
on bIt Septoiîiber, 1858, te ho assignel and Clint tlie saine may ho
enterced la Chic naineof et e assiguco mnder Chie aîîthîrity et the
Court et Clîanccry, ln tho samne wny ns providcd for lu the case
of assigrâment, et bonds in Chie Surrogate Court.

As te tIc latter, it is by ece. 65 ef the sanie Act (p. 108) pro-
videil Chat the judge ef overy Surrogate Court on% application
mande or ou n petition in n summnry wny, and on being satisflcd
that thîn condition et ny such bond bias been broken, may order
thie Registrar et the Court te assigu the samne, te soute person te
bo namned ln sucli order, and Chat 8ncb persen, bis executors or
administralors, shall thereupon ho entiticil te sue on the said
bond lu bis ewvn naine, both mit Law andl lu Equity, as if Ctme saine
lad heurn originnlly given te hlmt instead et te the Judge etfCIao
Court, and sînit ho ontitiel, te recever Cîercon us trustee fer ahl
persona interestel the full umeuint recoverablo i respect et theo
condition ot the said bond.

Letters et administration ireru ,ranted by tIe Court et Probate
for Uppcr Canada as te the estate et Calvin Cîtrncil, clcceased,
duriug tIe minority ef bis son, irbo wts thon, n inter, te tIe du-
tendant Jordan Post. The usual bond masgiven by defenclaut Post
and tise rcmnaining deteudants Tbomapson and Adams. 1: ia-viag
afterirards heen sbieir by tIc plaintiff te CIme satisfaction efthe
Court ef Chanccry, that dMondant Post bal coin-. itted n brcach
ot the condition eftChie bond, that Court ordercd the bond te ho
assigned te the plaintiff.

Plaintif Chien commenced an action upon the bond lu tlie Court
et Qucen's Bench, ani recoverci n verdict for the penalty 'iith,
damages assessel at £01.

At tIe taxation et cests, plaintiff inctuled in bis bll agninst the
defendauts, Chie costs efthCe application te Chie Court ot Chancery
for tIc assii,nînent et the bond, and Ctao master disalloirei ilîim.

R. A. Hiarrison, nppeated against Chie manstcr's decision.
lW. IL. Burns, contra.
DaAr'rat. C. J.-lui my opinion, the costs et thie application te

tho Court et Chancery, cannot ho taxcil as cesîs lu tlîis cause. 1
think Clîcy might have bcLn recoverel as damages ceusequelut on
thc dcfault eftChe defendant.

CIIANCERY.

(iteporteil by Tuoxns I[ormîss, Esq., LL B, Iiarrlaterat-Law.)

JAMES CALDWELL v. IIEZEKIAH J. IIALL ANI) Joli.- 'MAXWELL.

Mforlgagor and .1frtoaget- Domnnt Zpoiis tel 18 1ie., ch. 124.
Id,1. That the Dormant }tquluic Act, 18 Vie., ch. 124. (Con. Stat 1. C, p. 58,

ch. 12 secs. b9k W) does net apply te cases otan express trust. 2 Ttîatclearly
it docs mot exteeS te cases ctmortgasze; tiese uases bcbig amply provided for by
thc Chaueery Act, (iiagg v. Jarrti lu appeai, 7 (irant. i2,) commeuted upon.

<Mlay 16, 1800.)

Iu 1855, Robert Caldwelîl, tîme fther eftChe plaintifi', ivas the
owncr er Lot Ne. 101 lu thc teon et Glph, containing by ad-
measurement ont- quarter ot an acre, urith n bouse sud other build-
ings tbereen orectcd.

Ou lOti MlaeI, iu the saine year, ho mortgageil tIe lot andl
premnises te the defendant John 'Maxwelîl, as sccurity for the puy-
mient et £45, ani interest on or betore 4th February, 1837.

Rlohert Caldwvell coutiuued lu possession up te Cie ime of bis
deuti, urbici bnappened during thEc mentI et Nfay, 1838, Ile iied
inCestaiCe, lenving a urideiv andth Ce plaintiff, bis only son und beir
ut laiv, bis survivors.

The pînintiff, nt the ime et bis tather's duath, 'iras nu infant
undcr Chie lige et 2 years.

The defendaut John 'Maxwrell, baving iu 1839, about a year
atter the beaCh. ot plaintiff's- tathier, tîreatoel proceediuge at law

1800.]


