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court !,botild think proper, or tu ent%:r a veiict
for the defendant.

In Michaelinas tcrm Vani on obtained a rule
ta reduce the verdict to ene shilling, or to ,uch
suin ns thle court shiould see fit, or to enter a ver-
dict far the defendant on tho plea of paymeut
iflto court.

lit the same term J. D. Armiour obtaiued a
cr.sý ride tu increase the verdict to £450.

Iri tlîis term both rules were argued
J D.. Arrnour for the plaintiff cited Lethliridqc

v. Myllutn, 2 Bl. &Ad. 772 ; Gibson v. Boulton, 3
U. C. C. P. 407; Carlisle v. Orde, 7 U. C. C. P.
456 ; Raymond v. Poopar, 8 U. C. C. P. 388;
Kennedq v. Solornon. 14 U.C. Q B. 623; VécDonell
v. TIhinnpson. 16 U. C. Q. B. 154; Stuart v.
AlIl:hirsoia, 23 11. C. Q. B. 135; Randali v. 1?aper,
1 E B. & E. 84; 17ane v. Lord Barnard, Giilb.
Eil Rlep 7; Mayne on Damages, 101 ; Dart. V.
& P. .507, 3rd ed.; Sug. V. & P. 610, 14th cd.

J I. Carneron, QC., for the dofendants, cited
KeiineJy v.Soloinon, 14 U. C. Q. B. 623 ; Grohain
v. Buker, 10 U. C. C. P. 426; Sikes v. Wdid, 4
B. & S. 421 ; Mayne on Damages, 89.

DRAPErR, C. J.-lt appoars to nme thîît Leth-
bridlyc v. .1ýt1on, 2- B. & Ad. 772, govemns this
cnse. Sir WVilliam Follett, in argument for the
defendant in that case, put the question in the
mouat favorable lighit for bis client. But Lord
Tenderten remnrkcd, "If the plaintiffis are ouly
to recover a shilling damages, the covenant be-
contes, of no value at law." In this case there
are other lands on *wbich the defendant's mort-
gage is a charge, but the plaintiff's land is neyer-
tlieless charged with thewçholo sumn due on the
nîortgage. I tbink the plaintiff's rule to incroase
flic verdict mnust bo made absolute. This will
xnost probably drive the defondant iLito equity,
but in a court of law I do flot sec my way to an-
other conclusion.

In îny opinion the rulo to increase tho verdict
to £4.50 should be made absolute, the other rule
discharged.

IIi.iTJ.-There is a dearth of authiority
in our books as to the damages on covenants for
titie.

.Mr. 'Mayne gives it as bis opinion that tiiere
i no difference of principle betwecn a covenant
alg4tiist etacuiebrances and a covenant te pay off
encunihmances, and that if se the law is sîtiled
by Lethbridyc v. Mytton.

If the point were unuffected by authority, it
wldnut be easy to uederstand wby the plain-

tiff here, who bas bought a property with a cov-
enaut thitt his vendor bnd donc no net to encum-
ber, should not recover such, damages for a brcach
of tiaat cevenant as would put hlm in the sanie
position as if bis vender Lad trnly performed bis
lart of the contract. WVe bave ne power to
ilpportion -lie nioney over the various proper-
ties affected; the only complote relief we eau
give is to awnrd the full amount to pcy off the
ecuunbrance. The parties would then bave to
U(lju>t tîteir equities elsewhere.

Let/dbridgc v. ilytion, would, we xnay assume,
have been decidcd in the sanie way, if the encum-
l)ialco wàich the defendant covennuf cd to pay
cff Iiiil cxtendcd over other properties tban those
included in the settiement.

mney bore con4ideis lly excouils thle pii cli:se
money and iutcre,-t. 1- bis bren ubually hl
that, in the absence ùf fritoi. thie latter aitiotnt
was the measure of I tiages f. breacli of coven-
ant of seizen or ritglit ta cotivey. The wvcll-
know case oi' MeKinnon v. Biurroiwes, 3 0. S.
593, discusses the point nt large. An analogry
is there sougbt to be e.stablishied with the sale of
chattels. It is put someihat as the case of a
consideration wholly failing, îtnd tlîe purchaser
recavers back bis purchase money an.I interest.

le Mayne, p. 95 et .seq., the question is dise",i
sed. , The conveyance may, notwithstandir.g
the defeet of title, pass something tu the coven-
nntee, or it may in effcct pass nothing et nli."
Hie cites a 'Massachusetts case, in whiicl it wvas
said, "lNo land passing by the defeiidant's deed
to the pl inatiff, ho bas lost no land by he breach
of the covenant: ho bas lest only the considera-
tien paid for it. This hoe is eutitled te recever
lîack, waith interest te this tume."

The other case is aIse put, cnd an old case of
Gray v. J3riscoe (Ney 1.12) is cited. -"B. ceven-
ants that ho bas seized of Blackacre in fee sim-
ple, whon in truth it wvas copyhold land ini fee,
ccerding te the customi. By the court The

covenant is brokon. And the jury sîtîil give
damages in their consciences, accerdieg te that
rate, that the country values feo simple land
more than copyhold land."

In tbe case before us tîte plaintiff nt nll'events
ncquired the equity of redemption iu the estate,
avith rigbt te pay off the eucuînbrance. The cvi-
douce shows that bie bag largoly improvod the
prerty, trebling its value since ie ncquired it.
[Ie contracted for un estate free from encuni-
brauco, and defendnnt contracted that hie bad, net
encumboed. IIad he covenauted te pay off the
existing mertgago ho would, on the nuthorities,
ho hiable te damages for the whole ameunt thero-
of. I am unable te recegnize any substantial
distinction between tîte cases. American author-
ity soems eppoed te tlîe English doctrine. Mr.
Sedgwick, in lus work on Daînnges, questions the
cerrcctness of Let/d'ridgc v. Mytton.

It is said tlîat on a referenco as te title in
equity, an eutstanding mortgago is treated net;
as a tnatter of title but as cf conveyancing. 1
presume that on a contract of sale in ternis simi-
lar te those of the covenant before us, the von-
dor would be forced te relieve the property of
the encumbrance by payment or o:lîcrwise. Af-
ter conveyance exocuted a court of cquity would
prebably compel the specifie performance of n,
covenant te pay off an encumbrance by an ap-
pointed tume. Wlîcre, as hore, it is nîereîy a
covenant that the vendor lias donc ne cet to on-
cumber, the only romedy is by action for dani-
ages, and r canuot sc why such remedy should
net ho complote, and net inerely illusory, ns it
would ho if defcndcnt's argument prevailed. As
Parke, J., says, ira Letkbridge v. M,,uioiz: "A.t
law the trustees were cntitled te have the estate
unencumbered at the end of a ycar froni tho mer-
riage. How could thet ho en forced unless tboy
couid recover the wvhole amount of the cncum-
brances in an action on tîte covonant."l

MNoRRisoN-, J., concurrcd.
Rule absolute te iucrease verdict.
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