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gay that there is no evidence legally warranting
guch action.

Qu the raerits the defence is that the alleged
robbery was simply an cxercise of a belligerent
right in taking money from a prisoner of war~—
that it was & mere subordinate incideut ina
Jawful act of hostility, viz: the capture of an
enemy '« vessel on an expedition for the further
capture of a war-ship and the release of Cou-
{ederate prisoners.

In considering this plea T will assume that the
documents from Richinond given in evidence are
genuine,  Itbecomes most important to consider
whether the prisoner when he took Ashley’s
money was in good faith proceeding on the war-
Like enterprise in question, or was using it as
a pretext to cover vulgar robbery. No act was
done nor any attempt wade on the United States
steamer or the island, uor any reason apparent
on the evidence why the alleged design was
sbandoned. Itlsconsistent with all that appears
that the warlike enterprise was a mere pretext
and plunder the actual object. On the other
band it may be true that the prisoner was in
goed fuith engaged on the alleged attempt. But
would any judge or magistrate hesitate to say to
a prisoner urging such & defence under such un-
precedented circumstances, ¢ Your defence may,
perhaps, ultimateiy be established. I am not
trying you, or deciding finally on your guilt or
innocence. A prima firce erime is proved against
you, antl [ must send you for trial ; you can thus
try to rebut the presemption arising from your
acts.” If we decide that this is not enough to
warrant his commitment for trial, we assume, I
think, a most serious respoosibility of holding
that the facts in evidence do not disclose any
offence—that all the prisoner’s conduct was a
legitimate act of open war—that the meney in
the pocket of an unarmed purser of a Lake Erie
commercial steamboat was lnwful prize of warto
iwenty or thirty men cowing on board in the
guise of ordinary passengers at American and
Canadian ports, with hundreds of miles interven-
vening between them and the nearest spot where
their alleged country’s flag was flying, or a fellow
soldier in arms.

No writer of repute seems to distinguish with
a firm hand the point where war endsand murder
begins— between lawful prize and petty larceny.
Many jurists tell us how they think war should
be waged in the light of improved civilization,
but seem to shrink from the definition of settled
principles governing its conduct. We are not
referred to any case at all resembling that before
us; it must, therefore, be judged on its peculiar
facts.

I hesitate not to state my own opinion that
such couduct as the prisoner’s, under such cir-
tunstarzes, rebuts any clear conclusion that this
was an act of war, and as such protected from
the operation of the criminal law, so that the
nvertigating judge should hold that & prima fucie
¢rse was not established fully warrunting the
placing of the accused on his trial, and then
leaving him to his defence, if he can maintain it.
1 consider the avowal or adoption of the aileged
enterprise by the Confederate President as not
affecting the duty of the Recorder in dealing
with the cac~  The prisoner can have, I pre-
8ume, the {u 1 benefit of that document on his

trinl.  The alleged assumption of responsibility
for his acts by his superiors, is vather a mntter
between them and the United States thap betweon
the latter and us. It might bo a dangerous courso
for & neutral to accept asg conclusive from n bel-
ligerent power, with whom it has no diplomatic
relations, an avowal of acts so very equivocal /s
those of this prisoner, and so opposed to the
ordinary ideas of modern warfare. It wasin no
way necessary, nor as far as the evidence indi-
cates, conducive to the success of the alleged
cnterprise, for-the prisoner and his friend to take
the purser’s money. 1 do not feel pressed by
the suggestion of counsel that the United States
can equally demand the extradition as a murderer
of a Confederate officer or soldier killing a Fed-
cral in battle. The mere statement of this case,
and the fact that a state of war is admitted to
exist, would answer the demand. Either belli-
gerent flying from the pursuit of the other is
safe within our border, and no argument can
torture his acts done in ordinary warfare (as it
is well understood by the common sense of every
man, but not so easily defined by reference te
international law) into those of a criminal within
the Ashburton Treaty.

Had this prisoner been arrested on the wharf in
Detroit, a< he stepped on board tue Lhilo Parsons
and avowed and proved his character of a Con-
federate officer, be would have been in imminent
danger of the martial rule applicable to a dis-
guised euemy. IHad he been secretly joined
there by twenty or thirty persons starting over
from the neutral shores of Canada, and then by
a sudden agsanlt destroyed some national pruper-
ty, or seized a vessel lying at the wharf and taken
the money from the unarmed crew, I think they
would, if captured in the act, have great difficul-
ty in maintaining their right to be treated as
prisoners of’ war, with no further responsibility.

In the Russian war I think we should bardly
bave allowed such & mild character to a like
number of Russians coming over stealthily from
tho friendly shores of Detroit to burn, slay and
plunder in Wiodsor.

Al the prisoner’s conduct, while within our
jurisdiction during this affair, repels the idea of
legitimate warfare. A British subject, without
the Queen's license and against her proclamation
in the service of one of the belligerents, acting
in concert with persons leaving her ports on the
false pretence of peaceful passengers, to wage
war on a friendly power—no act of his raises any
presumption in his favor of his being in good
faith o soldier or sailor waging war with his
enemy.

I think the only just course open to a Canadian
court is to decline accepting either the prisoner’s
statement or his slleged employer’s avowal of
his acts as conclusive of the proposition that his
conduct was war and not robbery—it should
accept the evidence offered as establishing a
prima fuacie case of guilt sufficieat to place the
prisoner on his trial and to call for his defence.

The whole burden of proviog that the transfer-
ring of the money from Asbley’s pocket to that
of the prisoner and his friend doe- not Lear the
complexion, that men of plaiu understanding
must, under the circumstances, attribute to it,
must be thrown upon the prisorer.

1 think I am bound to comstrue & treaty so



