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Esy tîjat there is no evidcnce legally warranting
8uch action.

One t(te merits the defarice is that the aileged
robbery ivas siniply an exercise of a bolligercnt
right in takiiig raoney from a prisoner of ivar-
that it wàs a mere subordiîîato incidenît ini a
]awfu) tîct of lio!4*ility, viz :tho capture oi' ant
cneniy*ý vessel aiii ant expeditin for the fardlier
capture of' a war-sliip and the release aof Cou-
feterate prisanars.

lit considering tlîis pla I will assume tlîat the
documents i'rom Richmnond given in evidence arc
genuine. It becornes niost important te consider
whether the prisoner vilien lie took Ashiey's
nioney %vis in good faitlî procaeding on tlic iar-
like cîlterprise in question, or ivas using it ais
a pretext ta caver vulgar robbery. No net was
done for any atternpt made on thle United States
steamjer or the island, Der any reason apparent
on the evidenca why fie alleged designi was
abandoiied. ItîIs consistent with ail that appears
tliat tlie warliko enterprise was a mena pretext
and plunier the actual objeet. On tlic atier
hand it nîay bie truc that the prisoner ivas in
goed L'itlî engag-ed on flic allcged attenipt. But
would aîiyjudge or miigistrate liesitate ta say te
a prisoner urging such a defence under sncb un-
prteedented cirennstances, -'Your defence nîaly,
perliaps, ultimateiy bce established. IA rn flt
trying you, or decidiig finally an your guilt or
innocence. A prirna f tee crime is proved against
you, and 1 must send you for trial ; yeti eau thus
try ft rebut the presenîptin arising fram your
liets." If we (leciule État this il Dot enougli ta
variant bis cammitnient for trial, wa assume, I
t!îink, a most serious rcspoDsibility of' holding
tlîat the facts in evidence do nat disclose atiy
offe.ice-tlînt al the prisaaer's conduet was a
legitiionte act aof open irar-that the money in
the pocket aof an unarmed pursar of a Lnkte Erie
commercial steamboit was lawfai prize oi' warte
liventy or tbirty meii canxing an board in the
guise of' ordinary passengers at American and
Canadian ports, initti hundreds of miles intenven-
veniing betincen dicta ami fie nearest spot whero
theiralleged couîîtry's flag mas flying, or a fellaw
soldier lin arias.

No wriîer oi' repute seems ta distinguishi with
a firni ljitil Uhe point ;vhcnc war ends and munder
beffins- between lainful prize and petty larceny.
Maiiy jurists tell ils how they tbin)k war slîould
be wageol in tlie liglit of iinprovcd civilization,
bunt beeni ta shrink front flic d"finition of settled1
principlî's governing its conduet. We ara net
rcforred ta :iny case at ail resembling that before
us, it îîîust, thenefane, be jodged an its peculiar
facts.

I he-4itato not ta state my eo opinion that
sucb couîduct a% the prisoîîer's, ninder sucli cir-
C"inst-,ces, rpbtits any clear conclusion that this
Mirs ait ict ai' war. and as snch pratcted fromn
the operation of the criminal law, sa tlîat flic
iii ;estigatiyig judgc slîould hold that a printa facie
CF-se was îlot establishiei fully warnîîuting the
IJI:iciiig of thie accused an lus triil, and filion
leaving lîîm ta lus defence, if lie ea mainiain it.
1 coniiler the nowal or adoption ai'flic alleged
enterprise by the Confederare President ne net
affectiag the dnîy ai the Recorder in denlling
iîtil lte ca- Tha prisaner cao hlave, I pre-

8iîuC, the fL 1 bettefit ai that document on bis

trial. The alleged assumptioî ai' respansitbility
for bis nets by bis supeniars, is nelier a maltter
betincen dîcro and tHe United States than betvecn
the latter and us. It nîigbt ha a dangeraus course
for a neutral ta acccpt as conclusive fruîn a bel-
ligerant power. w'itlî wboe if lias tio u*ip)l.raatic
relations, ai avowal ai nets se very equivocal as
those aof fins prisoner, and se opposed to tlîc
ondinary ideas ai'modern wariane. It mas in ne
wany aeeasmi'y, îîar as far lis tic evilice mndi-
cates, conducive ta flic succcss of flie alleged
enterprise. for the pnisoecr and bîis friend ta tako
Uic purser's mîoney. 1 do nat f aci prease-l by
the suggestion ai' counsel fint the Vuîited States
can equally daniand tlic extradition as a inurderer
of a Conféeaata officer or eoldier killing i Fed-
enal in bailla. The mare, statement of Uîis case,
and the fact that al state oi' iar is adnîitted te
exist, ivould ansmver the demauî. Eiîlîer belli-
gerant flyiag frot flic prnsîîit ai' Ihe atier ia
sale 'îvtliin our barder, and fia argumenît can
torture lus nets donc ini erdiriary warfîure (.as it
la waIl undarstaad by the common sense oi' evcry
mani, but flot se easily detined lîy reference ta
international law) mIet these ai a criniinl ivitîin
file Asliburton Trenty.

Ilad this prisoner been ar rested an tlie %vlînrf ln
D)etroit, a lia stepped on board the Philo Pzirsons
anîd avawed and proved bis character ai' a C'on-
federata officer, hae wauld hava beau in immnenoct
danger or' the martial raie applicable tb a dis-
guisad auemy. Ilad ha heen secretly joinad
thera hy îwanty or thirty persans siartiîig aver
frot Ui nautral shares ai Canada, and tiiexi 'oy
n sudden assanît destroyed soute national propar-
ty, or seizeda vassel lyiîg at tha whanfiid tuiken
flia niinay frani flic unarmed crein, I think, tlîcy
wold, if capturcd in the act, hava great ulifhicul-
ty ini maintaining blîcir rigbt te ba trcaîed as
prisanars of war, with fia further respansibulity.

lIn tlîe Russian inar I lhiak wve sbouldi lirdly
bava allawed sucb a mild eliarneter ta a like
number af Rîîssians ceming over st ealtlîily ireta
the fricndly shoares oi Detroit ta humn, slay and
plunder iu WVindsor.

AIl the prisoecr's condiiet, whlilo ivitlin aur
jurisdictien during this affair, repais the iden of
lagitimnate warfare. A Brnitishî subjeet, wnitheut
the Queen's licensa and against ber proclamation
in flic service ai ana ai tbe belligcrciits, acting
in concert with persans leaving lier ports on tha
false pratence af peaceful passengers, to mage
war an a frietitily peiner-no actaof bis raisas any
presumptian in bis faner ai bis being in gaed
failli a seldier or sailar vnging inar initti his
eneiay.

1 tliink the anly just course epen te a Canadian
court is ta declina acepting aitiier the prisoîîar's
stateinent or lus alleged cmplayer's anowal ai
b*-s acts as conclusive ai the proposition that lis
canduet mas war and net rabbar-y-it shauld
accapt the anidence offered ns estnblislîiiige a
priia f4cie case af guilt sufficient ta place ttîe
pnisoliar oui lis trial and te caîl for bis defeiîce.

The -.vtale bîrdcn ai praviag that tha tramisfer-
ring ai' tho moîîey frain esley's pooket ta that
ai tlic prisaner and lis friand dae- flot bear flic
complexioni, that mea ai plain untlerhtaiiding
mnust, uider tbe circîinîstaaes, attribute ta il,
must ho tbramvn upan the pi isoner.

I thiîîk 1 au) bound ta canstrua a treaty se
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