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Drarer, C. J., delivered the judgment of the court.

1o this case the original bargain was verbal, and was {or goods
of & value excoeding £10 sterling in amount, at a stipulated price
(75 cents per yard), and at the making of the bargain part of the
goods were not manufactured. All were to be delivered by the
1st of April, 1863. Before the 10th of March, 18b3, three cases
of these goods came (not all togetber) into defendants’ hands, and
on that day they wrote that they would not keep them except at
a less price, (70 cents per yard,) because the plaintiff had disre-
garded an alleged condition of the bargain. The plaintiff replied
in effect denying there was such a condition, and refusing to lower
the price. Oan the 12th of March deter dants writ- st the goods
alluded to in their former lotter are in their hands, subject to the
plaintif®s order.  And on the 26th of BMarch they writo stating
they bad received another case, which they declined taking in stock,
for other reasons as well as those already mentioned; and tbey
inform the plaintiff the goods sre stored at his risk. All the
goods agreed for were forwarded by the plaintiff within the time
stipulated.

At somo time the defendants sold part of the contents of the
first two cases, and soon after, as their witness Mr. Spence states,
they diacovered defects in the quality of the goods, and did not
open the other two cases until about ten days before tho trial.
They made no other communication to the plaintiff vatil the 19th
of Uctober, 1863, upwards of three weeks after this action was
brought.

It was notshewn when the defendants sold a part of these goods,
but by the laoguage of their letters of the 10th, 12th, and 26th of
March, they represent the goods to be in their hands as the plain-
tiff "8 goods, the last letter stating they were stored £t his risk.
Against this, however, Mr. Spence’s evidence 13, that the sale was
before the receipt of the last case, and within & veek or go of the
first “wo cases being opened; but he qualifies the statement by
adding, ¢ this is only conjecture.* 1t appears to us more reason-
able to rely on the defendants’ own repreaxentations up to the 26th
of Murch. 1In the letter of the 19th of Outober, one of the defen-
dants writes, « Last spring, upon their impe-fections being pointed
out. and some of thewm returned, 1 stopped the sale, and they are
all bere, except what has been paid into cour*:” ard this passage
confirms rather than weakens the conclusion that sales of part of
these goods were made by defendants after the 26th of March.

The two objections raised on the defence, 1st, as to selling to
retail dealers, aud Ind, as to the quality of the goods, which might
possibly have justified the defendants in repudiating the goods,
have been submitted to the jury, and their verdict must be taken
to negative both.

Under these circumstances. the question raised is whether the
contract is binding on the defendants under the Statute of Frauds,
winch enacts ¢ that no contract for thoe sale of auy goods, wares,
and merchandize, for the price of ten pounds sterling or upwards,
shail be allowed to be guod, except the buyer shall accept pari of
the goods so :old, and actually receive the same, or give something
i earnest to bind the bargain, or in part payment, or th» some
note or memoranduin in writing of the said bargain be made and
signed by the parties to be charged by such contract, or their
agents thereuato Jawfully autborised.”

We are of opivion the defendante, the bugers, did nceept part
of the goods so sold, and did actually receive the same.

We have vot felt it necessary to enter upon an exawmination of
the autborities cited by Mr. Read for the defeudants, because some
of them ars not in our view of the facts applicable—we allude to
those relative to goodx not in esse when the bargain was made;
and because there are later authorities, to which we shall make a
brief reference, in which the moro important cases cited aro

reviowed.,

If Morton v, Tebdert (15 Q. B. 428) had been entirely supported
by later authorities, it would be decisive of this cases It 1 thero
stated by Lord Campbell that, ** a8 part payment, however mnuto
the sum may be, is sufficient, so part delivery,” (and accoptance)
*‘ however minute the portion may be, is gufficient:” that such
delivery and acceptance is only & waiver of the note or memoran-
dum in writing, and that there may be an acceptar.e and receipt
within the meaning of the statute, without the buyer having ex-
nmined the goods or dono aunything to preclude him from contend-
ing that they do not correspond with tho contract.

In Hunt v, Hecht (8.Ex. 818), however, Martin, B., romarks
upon this: ‘‘Acceptance, to sstisfy the statute, must be something
more than a mere receipt; it means some act dono after tho vondeo
has exercised, or had tbe means of exercising, bis right of rejec-
tion.””  And he says that Morton v. Tidbett desides no more than
this, “that where tho purchaser of goods takes upon himself to
exercise a dominion over them, and deals with them in 8 manner
inconsistent with the right of property being in the vendor, that
is evidence to justify the jury in finding that the vendee has
accepted the goods, and actually received the same.” :

Lord Campbell’s judgment is again observed upon in Coombds v.
The Bristol and Exeter Railway Co. (3 H. & N. 510), the deter-
mination of Mortgn v. Tebbett being approved, though afterwards,
in Custle v. Sworder (6 1. & N. 828), during the argumest in the
Exchequer Chamber, Cockburn, C. J., £ays, ¢ It must not be
sgsumed that I assent to the decision in Morton v. Tedbett.”” Within
a few days after Castle v. Sworder was decided in tho Exchequer
Chamber, Blackburn, J., delivered the judgment of the Court of
Queen’s Bench in Cusack v. Robinson (1 B. & C. 299), sud he
quotes tho following passage from Morton v Tibbett with approval:
¢t The acceptance is to be something which is to precede, or at any
rate to bo contemporaneous with, the actual receipt of the goods,
aud ie not to be a subsequent act after the goods have beea actu-
ally received, weighed, measured, or examined.” Whick is pot
altogether in accordance with the observation of Crompton, J., in
Castle v. Sworder (p. 832), ** Perbaps the trae rule is, that there
can be nec acceptauco while the purchaser continues at liberty fo
reject the goods 83 not being according to sample or contract.”

There i, however, no inconsistency between the decisions in
Castle v. Sworder and Cusack v. Robinson; and the whole current
of unshaken authority in our opinion warrants us in holding that
the defendants’ conduct, in selling part of the goods purchased by
them under one entire contract, after the receipt of the greater
part, and not improbably of the whole of such goods, was an act
of acceptance sufficient to make the contract a binding contract,
though made originally without any note or memorandum in wri-
ting. We are fortified in this conclusion by the verdict, which, as
the case was left to the jury, involves a finding cither that thero
was no condition in the contract as to sales to retail dealers, or if
such condiiivn that it was not brokenm; and that the poods
delivered corresponded with the sample, or that the defendants, by
unreasonable delay iu giving the plaintiff notico of this objection,
waived it.

We have pot overlooked the case of Nicholson v. Bower (1 E. &
E 172), but it does not appear to us to affect our conclusion. We
refer also to Meredith v. Jegh (2 E. & B. 364) and to Currie v.
Anderson (€ Jur. N. 3. 442), in whick Crompton, J., observes, * [
must #ay, to day, I think tho case of Morton v. Tibbett i3 moro
satisfactory than I ever thought it before:™ and to the remarks of
Erle, J., in Larker v. Wallis (5 E. & B. 21).

Rulo discharged.

COMMON PLEAS.

(Reported by E. C. Joxts, Fsq , Barruterat-Law, Reporier to the Court.)

In »e Tur TRUSTRES 0P T WEsTON GRrRauMAR Scroon a¥p Tuz
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School trustees--County councl—0Om. Sat. U.C, ck. 63
Ield. that a eounty council §5 nat hound under Con Stat. U. C, ch. &3, to ralsa s
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