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442; Metredith Y. 3feigh, 2 B. & B. 364 ; Acrarnan v. Vorrice, 8 C.
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DOtApErt, C. J., delivered tbojudgment ef the court.
In titis case the original bargain \vaa verbal, and1 wa for gootis

or a value exceeding C10 sterling ini amount, nt a stipulateti price
(75 cents per yard), Pnti at the iaking of the bargain part of the
goods wcrre net manufactureti. Ail were to be dolivcred by the
lat of April, 1863. Before the lOtit of ýI!arch, 8b>3, tltret cases
of ahese goods came (not aIl togetber) into defendants' bands, and
on tlaat day îlîey wrote that they vrould net keep tham except at
a less price, (10 cents per yard,) because the plaintiff liat disre.
gardeti an allegeti condition eftuec bargain. The pliiintiff replioti
in effect denying thore was snch a condition, and refueing te lower
thte prace. On the 1'2th of M,%arch dotet dant8 writý ait the goods
nlludedl te in thcir formtr letter are ina their laands, subjeet te the
plaîatiff's order. And on the 26th of M1arch they write stating
they bad rcceived another case, tvbich tley dcclincd taking in stock,
for other rossonts as well as those already meontioneti; and tlaey
inform the plaintiff the gondis are stoeod at lais risk. AIl tho
gonds agreed for werc forwarded by the plaintiff within the turne
8tapulateti.

At borne time thte defendants sold part of the contents Of the
irst two cases, anal an after, ns tlacir witaaess Mr. ,peecce tatcs,

thoy disýcàNereti defects in CIao quality of the gonds, and dit flot
open the other ttve cases until about ton days before the trial.
They made ne other communication te the plaintiff until tho 19th
ef October, 1863, npwards of thrco weeks after this action was
brougbt.

It was notshewn when the defeudants sold a part et these gonds,
but by the language of their letters of' the 1Otia, l2th, and 26cIa of
Manrdi, they ropresent tlae gonds te bo in their hands as lthe plain-
tiff 's gonds, the last letter statiug they wcre storeti rt bis risk.
Agaiust this, bowever. 'Ur. Snence's evidence ia, tlaat tho sale was
befere the recoipt of the Iast case, anti within a v'eek or se ef îho
firat *wo cases boing epened; but ho qualifies the statement by
addiug, 1,Chia is Orly conjecture." It appears te us more rentera-
abîle te rcly on the defetîdants' own repre.ieratlious up to the 26th
of 'tlnrch. In the letter of the 19th of Otober, one of the doeran-
daints writes, Il Last spring, tapon thear impe-fections being poieteti
ont. and sanme of thein relurneti, 1 stopped io 'e ale, and tbey are
all bere, except wlaat bas been paid it cour' ;" andti Iis passage
confirms raîlier tban weakeus tbe conclusion tiat sales of part of
tlaese gonds were madeo by ulefeudtis lifter tbe 26tb cf ',lfrch.

The two objections raased on the defence, lIt, ag te FtIling te
retail dealers, anti 2nd, as te the quality of the goeal.', whicb inigiat
posgibIy have justafied the defendants in reptadiataug tîae goode,
bave bren submitted te the jury, and their verdict must ho talien
te negative boîb.

Under these carcumstance. the question ratîse is le aether tbe
centract is binding on the defendaaît.I under the Stattute ef Frauda,
wvicb eaîacts ",that ne centraict for tho sale of .ui ool wrs
and merchaaadizc, for te price of ten pountis sterling or upwards.
skiait bc allowed te be gooti. except the /nryer shall ace)' part of
the goods ite -old, antd a1uahlýy recezve the saine, or giçe snmething
ina caracal, te bled tbo bargain, or in part payanent, or tht, somte
note or memeoranduîn an writaaîg of the sail bargain o ande aud
siraneti by tlie parties te be charged by sncbi controct, or tlacir
agents thîcunto lawfully autborised."

Wc are of opinion the defcnata, the brayers, did aaccept part
of tlîo geeds se sold, andi did iactually receive the saine.

We hanve ast feit it aarccssary taeonter upün an exatoinatioa of
thae autborities citeti by IMr. Iteati for Uithfe alaas because some
of themn are) aiet ira orr .itw of lite tacts applicable-ive allutle te
tiose relative te goed., net ina esse wlaea the bargain as maIe;
nda lrciu-c tlactc are lter aullîcritirs. te wlaîcb sv shall malte a

bracf referenco, iu wLici the ancre important casco citeti are
reviewed.

If M',rion v. Tibbe.tl (15 Q. B3. 4128p hall boots entirely supportedl
13 ltte.- auîlhorities, it Nçould lic decaive ef tiais cases Il ath tiier
stateti by Lord Caîàtaîphell Chat, "las part paymorît, boivover matnte
tîae 8uas maay bela is uffacient, se part dclivery," (andl accepîice)
Ilaeweiver minute thte portion may be, is sutlcient." tiîat sncb
delivery andi acceptanco is oniy a waiver ef the note or memoran-
dumr ila writing, ati that thsere may be an acceptar'..a anti rocoipt
witlI.in th.e roeaniug of tie statute, witbent the buycr baving ox-
amitacti the gondis or dlone aiaything le precludo Lira frein contenti'
ing tlihtt tiaoy do flot correspond wiali tho contract.

Ira Jl'uat v. Jiecht (8 -Ex. 818), laowever, M.Nartin, B., remarks
ripou tlais: "lAcceptauco, te satisfy tbe statut, mtras bo semething
more titan a moere reeipt; it mneans sorte act doue aftor te vendeo
lia: oxercisod, or bati tite menos of exorcisir.g, bis rigiat of rojec-
tien." Andi lie 8enys titat Norlea v. 2'ahbett decides ne more titan
luis, Iltitat whiaro tbo purcijasor ot goods t-alto upon bianself te
exorcise a dominion ovor titea, anti deats sîith thora ira a mannor
incensistent with thte rigit of proporry being in tlae vender, that
is evideuco te jnstify the jury ira finding abat tbe ventico bas
aceepteti thse gootis, and actualiy receiveti tbe saine."

Lord Caoepbell's j udgment is again ebservoti upon ira Coombs v.
The Bristol anad Luter Railway Co. (3 Il. & N. 510), the deter-
minatien ef IMortQu v. Tdhbelî beirag appreveti, tbeugb afterwards,
ira Custie v. Sworde- (G Il. & N. 828), during the argume.st ira thte
Exeheqîaor Chamber, Cockburn, C. J., eays, "If mnust flot bo
aasunset that I naient te tho decisioa ira Morion v. 2'aôbett." WVîthin
a foir days after Castie v. Sworder was decidot in te Exchoquer
Cliomber, Blackburn, J., delivered tlîe judgment of tIse Court et
Quecn's IJencit ira Cusack v. Robitson (l B. & C. 299), aud b.
quetes tlae following prasage frein Morton Y Tal.bett vaitit appro'ral:
-The accoptanco is te be sometbing wbic i l te procede, or at ny

rate te bo centomperaneous svitb, te acta roceipt of the gnoda,
andi is flot te bo a subsequent c aifter the geonds have bee acte-
alIy receiveti, avoigbcd, insuroti, or exataincti." Whicb is net
altogethor ira acoordanco witit the observation of Crompton, J., ina

1 Ca stle v. Sworder (p. 832), "FoPrbaps the troc tue is, that thoro
casa be no accoptance wvite thto purcitaser continues at liberty le
rijec. theo geets as net boing according te samrple or contrnCt2'

Thore is, bowoevcr, ne inceesisîeucy betiveen tIse decisiomîs ina
Castle v. ,Sworder anti Cu3.ack v. Robinsonu; anti the wboIe carrent
of unshakera autiîority in our opinion warrants us ira holding that
tlae tlofendants' conduct, ina selling part of tite goonds purchased by
tlacn titiler eue entîre contract, lifter the recoipt ef the greater
part, nnd net imprebably of the wbole ef sncb geds, was an nct
et accoptanco safficicrat te malte the contract a binding contrnct,
thougit madie origiraally crithout any note or memorandum ia tari-
tiaîg We are fortifioti ira this concluîsion by tite verdict, svbicb, as
tise case as Ieft te tic jury, involves a findirag citior Clint ctero
was ne condition ira tto centrate as te sales te rotait deaIers, or if
sncb conditiun tIsa. it vins net broken; andti hat tIao geools
delivereti correspoualet wics te sample, or titat tbe defendant., by
nnreaaoaaable delay ira giving the plaintiff notice ef titis objectioua,
waived it.

We htave not overlookoti thte case of Nirholson v. Boucer (I E.&
E 172), but it does net aispear to ns te affect orar conclusion. We
roter aise te Xeredith v. .hiezgh (2 E. & B. 364) andi te L'urrne v.
Alnderson (C- Jur. N. S. 442). ira waicit Crompton, J., observes, "I1
inust say, te day, t tbink tue case et Morton v. Tibbeit is More
satisfactory tlian I ov,!r ?licuglat it before ;" anti te Ciao remarks of
Erle, J., ira Parker v. lWa!lij (5 E. & B. L1).

RaIe discbargeti.

CONIMON PLEAS.

(Rer,'etttl tnj F. C. EozFsq , Barrwser-a-.Zatc, Reporkr te mhe <Saart.)

Ii itr Tiîrn TarsavErs OF Tiaa W'zsTo, C,iaAmm% Scncea ASîD Tîar
CeORPORATION OF TUiE UNîran Ceia.,aris oar Yoiti AS!) PEYL.

.S>a t rue«-Cbuaty cuneal-O.hn. C'al. L'C, ch. CI.
INd. that a eounty cuisentl 1P nit hound uaader Cona Sta. I. C. ch. CI, te ratsa a

@oa, of inýn-,. ui''e h,jplication or rr.%îmm,îr ,.ch,,s trntee for the, pairpsý.s
e,aanreaea with the grazmsr sclv. but tht the statute is pormtssira nlot
oblgaswry
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