
SELECTIONS.

3)The third exception to the general
rule is one which in the opinionf of the
writer has no good founidation, but it is
inserted here in deference to the authori.
ties mentioned below. It is this, that
where the defect is known to the pur-
chaser at the date of the contract, or is
one vihich the purchaser is by the con-
ditions precluded from objecting to, the
condition for compensation will neverthe-
less enable him to obtain compensation.j
The authotities for thîs very disputable
proposition are the opinions of Mr. Jus-
tice Kay in LeIt v. Randail, 49 L. T. 71,
and of Vice-Chancellor Bacon in Etn,«Iih

v Mur'eraY, 49 L. T. 35. In the former
case the vendors had described the pro-
perty as let on lease for 75 years from
18S50, the fact being that the'term coin-
menced in 1858. Mr. justice Kay thoughit
thiat the purchaser di d not actually know
the description wvas wvrong, but that even
if hie did, the vendors were bound to give
compensation hecause they hiad contracted
ta give it. The argument that the pur-
chiaser had paid a higher price owing ta
the înisdescription, because even if the
purchaser knew of the mistake the other
bidders did not, and being influenced by
the description bid higher than they
wonild otherwise have donc, dous not
seemi conclusive, Either the purchaser
xvas content ta give the price lie offered,
in wvhich case hie wvanied no compensa-
tion, because lehad quffered no damage;
or hie paid more in the expectatian of oh-
taining compensation, in wshich case hie
commniitted a fraud on the vendors. In
the case Gatmlerwte// and Sou//i Londo;
Buidîn , Society v. Holicncay, 13 C h. D.- 75 4
(sec P. 762), the late Miaster of the Rolis
held that a purchaser Nvho had notice tliat
propcrty descrihcd as a lease wvas only an
underlease, was not entitled ta compensa.-
tion iiînder a condition allowing conipen-
sation Il if anv arror or mnistake shall ap-
pear in the description, or in the nature
or ,quality of the x-endors' interest there-
in," And though the word Illease ' was
only ambiguotis -and therefore no actual
misdescription had occurred, the principle
of the case is certainly at variance with
the opinioni of Mr. Justir 1R\. in Leil v.
Ran/a/I. The second pa-t -. the pro-
position abiove set out is cvcn more
douhtful, but is founded on £ngirh v.

Munwhere a condition which was

held to be sufficient to preclude the pur-
chasers from rescinding on the ground
of a defect in the vendors' title, was
in the Vice-Chancellor's opinion not suf-
ficient to preclude them from demand.
ing compensation under the condition
for compensation. But it is to be oh-
served that the vendors there, both be-
fore the action and a' the hearing, con-
ceded the purchasers' riglit to compensa-
tion, the only point for the Vice-Chan-
cellor's decision heing whether the pur-
chasers were entitled to rescind.

l'he condition tliat no compensation
shall be allowed to the purchaser, thoughi
sufficient to prevent a purchaser frorn in-
sîsting on completion wvith an abatenient
of the purchase-money, is not sufficient to
enable the vendor to enforce sperific lier-
formance wvhere there has been an essen-
tial misdescription. It has been said (by
Malins, V.C., in Whitternore v. Whi/ettor.e,
8 Eq. 603), Il conditions of this kind iiust
be construed as intended to caver srnahl
unintentional errors and inaccurac4es, but
flot to cover reckless and careless state-
ments," But it is not, properly speaking,
a questior of construction ; it is rather a
principle of equity that, notwvithstanding
the conditions of sale or the agreement,
the vendor shaîl not have specific per-
formance if hie have n]aterially misled the
purchaser (Re 7'err), & While, 32 Ch. D.
14 . see judgments of Lord Esher, M.R.,
and Cotton,' L.J,). And not only is speci-
flo performance refused to the vendor in
such cases, but the purchaser can obtaîn
a decree for rescissian of the contract.-
Laie' Quarierly Reviéiv.
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