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to bis dealers, one of wvhich was uscd %%,len the

grain was actually dclivered, and the other when

it was flot delivcrcd, and the settlement wvas

miade upon the basis of the differences. In the

former statenient, as might be expected, %ve flnd

charges for freight, inspection,~ insurance, wveigh-

Ing, storage and comnmissions. These are

eharges which necessarily entered into the trans-

action where the grain was shipped and deliver-

ed. In the latter statemTents these items do

flot appear. They show only the number of

bushels of grain bought, the price at which

1)ought and the nionth of delivery ; the prîce at

which the same %vas sold and the net loss or

gain. There are in evidefice thirty-four of these

Iast-named bis, used in the setulemfent of option

deals between june 26th, 18i, and jul)y 3oth,

188i, ail representiflg transactions betwveen

plaintiff and defendant. 0f the bis represent-

ing actual sales froni defendant to plaintiff be-

tween September i8th, i88o, and April i9 th,

1881, thiere are fifty-seven , so that it appears

that the course of dealing betveefl the plaintiff

and defendant wvas such that som-etinmes the

gIrain contracted for was to be delivered, and at

other tiînes it was not to be delivered, and the

transactions wvere to be settled upon the basis

of margins. It only rernains ta be determined

ivhether the transactions in controversy belong

to the former or-to the latter class. If the ques-

tion were ta be determined upon the testiioly

of the parties themselves, conflicting as it is, in

Connection with the facts already stated, it would

probably depend upon the question, upon which

party rests the burden of proofP And I amn in-

clined to the opinion that, without reference to

other evidence, the plaintiff would fail.

It is the duty of the courts to scrutinize very

closely these tirne contractS, and if the circurn-

stances are such, as to throwv doubt upon the

question of the intention of the parties it is iiot

too much ta require a party claiinîg rights

tinder such a contract to show afflrrnatively thal

it was miade Nvith actual viewv to delivery and

receipt of the grain : fainai-ti v. Backlzans,

N. W. Rep. 59.

It appeariilg that the parties wvere in the babil

ofdai0i options, and the evidence being

equally balanced upon the question whethei

these were option contracts or not, the cour

would be obliged, I think, to say that the plain

tiff lias failed to niake out his case by a pre
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ponderance of evidence. But wvhether this be

s0 or not, a reference to the written evidence,

to be found in the correspondence of the parties

at and near the tiiine of the transaction, strongly

corroborates the defendant. A nurnber of letters,

written about the tinie of these transactions,.

and evidently referriîig to theni, are iii evidence,.

and an exarnination of theni wil1 showv that the

plaintiff %as constantly insisting, not upon the

shipmeflt of the quantity of corn purchased by

hini, but upon the payrrent of miargîns, eîther in

cash or by the shipniient of enough corn to caver

niargins. February i i th plaintiff writes to de-

fendant, referring ta the transactions between

the parties as "loption deals." April 22nd, he

writes, Il Ve had to put uip over $2,oo0 on your

deals," &c. May 2-nd, hie says, II You muitst ship

us sanie corn as a inargin." M'\aY yth, lie says,_

"lIf you can't ship us any corn to cover mnargilîs,

please send us $5oo." MNay [8th, he ivriîes,

e&We draw $500 on you. Trhis is inargins for

your corn deals, wvhich we hope you w~ill pay.

This will leave you about $300 behind to inake

corn deals up to market." May -27th, hie says,

Il We have written you and drawn on you for

margins."

Perhiaps the most significant letters beariîig

uipon this question are those of May 30t11 and

3 î1st, the dates on wvhich the tinie for the cîelivery

of the corn expired. If it wvas a boa fi/de trans-

action, and plaintiff was expecting the delivery

of the corn, we shouîd cxpect to hear hlm, iii

these letters, complaining or expressing surprise

that the time wvas about expired and the corn

*had not been delivered. But, on the contrary, a

reference to the letters of those dates %%will show

that the only coniplailit ivas that defendant hacd

*not furnished the inargins. Thus, on Ma>r 3ath,

*plaintiff writes, IlWe cannot carry these deals

wvhen you not only refuise to give us mfargins, but

*seelil to pay no attention to our deniiands." On,

the 3 1st plaintiff %vrites to explairi the nlianner in

which hie had closed out the May corn, and ex-

Ipressing regret at the serious loss to the defeii-

dant, but says nothing to indicate that lie expect-

ed the corn to be shipped. Upon ail of the

tevidence, I airn of the opinion, and therefore find

rthe fact ta le, that the parties did not intend the

r actual delivery of the corn contracted foi-, but

t did intend to speculate upon the future market,
-and ta settle the profit or Ioss of the defendant

-upon the basis of the I)rices of 'the grain on the


