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',IDDF,ý'0;,J..H i aWrittenI itudgmlelit, sIaId that tiie acti
wvas brouglit to recover larnages alleged to have heen sustain
by the fiooding of the plaintiff's land occasioned by certain ivoî
constructed by the defendants. The judgment of the trial Jud,
as varied by the Appeilkate Division, dIirced a reference to
the amount of the damages sustained, and the paymvient of coq,
up to and including the 'udgmeut, f ortlrwith afler taxation.
44 O)L.R. 43, 53.

After the pronounicemnent of tbis judgmenit, the plaintifT (liq
anid Jeanette Smuith applied, ini the proper Surrogate Court, i
probate of the plaintiffs wVill, in which she was namked executi
Probate hiad not been granted, but, on the 7th April, 1919,
prircipe order iasuied under thie provisions of Rule 301, upon 1
applicationi of Jeanette Simithi, as execuitrix of the plaintiff, givi
lier le-ave to continue the action.

The cs of the action had byeenl ta,ed and aillowýedi aI i

sum of $1,295.
Jeaniette Smnith, tos executrix. on the l9th April, issuied a m

of fi. fa. for these costs, and placed il, in the hands of the sheriff
e-xecuttioni. Iu tiie meantlime a motion had been made by
defendaunts to set aside and discharge the order, on Ihe groiL
that its issue was irregular because the plaintiff by revivor 1
nul obtained lettens probate, and that she was unable to giv,
disvharge to the defendante for the costs of the action.

Upuxn the argument of the appeal there was a mnisconcept
as tu the neaning and the, initer-relation of Rules 301 and
Under 1$tule 301, whevre there Is a trasison of interesl
reamgon o f death, an order to continue the action mayv b. obtai:
ouprecpe andthelb operiationi of this Rule is not confined to
case of death before judgmieut, but extends to ail cases in wi
it la nlecessary'N to coninue the. action: e.g., for the pwrpos
p)rosecutjling ai reference -whichi lias beeni ordered: Chamiber.Q
Kitchen (18S94-ý5), 16 P.R. 219, 17 11.U1. 3. The proecipe order'
rightly oblained upcm the allegation of tie executrix of ber ti
8h. waa nol yequired to produce or !shew to the Court the let
probitte. She derived lier tille, not f roin the probale, but fi
tiie will itsei. Whien it la neeeary for an executrix to prove
reprtent#tive title, Ibis can only b. doue by the productioi

Iel~prqbate granled by the proper Surrogate Court. U
this motion, it. being sbewn thixt there is a contest stll pend-ii
th. Surrogat. Court as to the gtantlng of probate there,
proper coum la i4 tay the f urtlier lucedig ie h( action i
timt ,oulegt im at an eni. rhis .tayr should not b. affeebed
the idnaiig of a substantive order, but by a witliholding of j
meut uutil the Surrogatte Court shall have finally dleterzxiu.d(
qwestion whici il aloné bias juriadielion to reolve


