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HoN. Sut JOHïN BoYD, C. Mây 2 9Tu, 1912.

WELLAND COOUNTY LIME WORIKS OOMPANY v.
AUGOUSTINE.

3 0. W. N. 1329.

Contract Breach -Ation for Damage. - Injunctioi - upl
of 2Wtiral G"e .- Non- ui lmrent of Coiiditiou--Joitit Conraet
-Relif from Fo feiture - Partieo - Jvdgmcent in Previou8
Acto%-Re udiaa

Au action for an injunction to restraÎ4 defendants froin inter-
feiIng with certain gas wells claimed by plaintifrs and dlamages for
aillge<I wrougfiil taking possession of said wells by defendants. The
plaintif!?' righits in this case depended upon an agreement made ha-
tween them and the defendants on Nov. 20, 1903. By this the defend-
ants agreed to give to the plaintiffs the usual oil and gas leases of
thel r respective farina " to continue so long as the plaintiffs continue
to coumply with the conditions agreed upon.Y That condition was
malnly ta supply free of charges sntllcient gas, to lient the defendants'
hanses. In Wellaznd CJo. LJime Wlorks v. Shiiir, Divisional CJourt 21
0. W. R. 481, 3 0. W. Ný 71a, reversed judgment of Sutherland, J.,
20 0. W. R. 637, 3 0. W. N. 398, holding that the agreemnent was a
joint one and not severable as to, Shurr. The Court also held tirat
the comaniy had by its own net fofeted its riglits under the a.gree-
mient adhast no Jou8s in ourt

BOY»,, held that the plea of res judicata reliiid on was a suffi-
cien deenc. Te cmpay must by sompe meansia f possible get rld

of~~~ th Iwitr elae ythe Court before they could bc rlghtly in
Court asto thega wpfl. T~he prescrit action wvas not well advlsed and

Action to recover damnages in respect of an alleged breadi
of an agreement and for an injunction.

W. LM. German, X.C., apd Hl. R. Morwood, for the plain-
tiffs.

S. H. IBradford. K.C., and L. Kinnear, for the defendants.

VoN. Sut JoHN BoD C. :-The plaintýifs' rigiits in thi
case depend upop an agreement mnade between themn and the.
d.fendants on the. 20II November, 1903. By thip the. de-
fendants agedto give tO tiie plaintiffs tiie usual oil and gos

lessof the respective frarms " to continue so long as the
plaintiffs continue to comply witii the. conditions agreed
tipon.» That condition was maindy to supply free of chiarge
suffcient gas to heat tiie defendauts' bouses.

A well was made snd gos proeured from it on the lands of
~o of the. defendants, Shurr. Fri this source gas ws

supidby the. <ompany to both dIefendants down to June,
1911, wlh.n the. company cut oiT tiie supply of gas to the

hossof tiie defendant Augustine, and ther.after called upon


