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direction on his part, and that no evidence was improperIy
admitted or rejected.

The- fact that the prisoners were tried together may
in seme respects have reflected unfavourably upon th
prisoner Capelli, impossible as it often must bc for
the jury te avoid forming impressions~ unfavourable ta
both out of evidence applicable to the case of one of the.n
atone: Ilex v. Martin, 9 0. L. R. 218, 5 0. W. R. 317. Thi,,
however, was entirely for the jury under the direction of the
Judge, and eau only'beconsidered elsewhere.

The further objection was raised on behaif of the ac
cused that Dr. Rlobertson, whose naine was on the b)ack of the
indietment, but who had not been sworn before the grand
jury, was net called by the Crown and was nnt p)roduoed
by the Crown or present in court se that ie miiýglit be cross-
exaînined or called by the accused. No authority was cited,
and I have found noue, ta shew that this affects tic validity
or regularity c lf the proceedings.

sect.ioni 87(; of the C'ode provides that the name, of every
witnf uxmined< or intended te bie exami-ned shall bie iindorsed-ý
on the bill Of indictnmvnt, and thiat the foreinan (if thie grandt
juiry Iuill write, Iis initiais against the naine of cadh %vit-
neas swern Mid exarnîned upofl the bîil; ;nd 1) % seu. 87-.
the nine of every witness intended te b lie iiined 01n any
bill iist lie submitted te the grand jury. 1).\ thep1 eetw
officer, and that ne others shial be exaineiid bufere suejh
grand jùry. uniess upori tue wittfen order cf theprsii
Jiudge.

tn Archbold'> Crini. TPhdg.,, 23rd ed. (1905), p. 14, it i,
said: "Although in stîtesit is net necessary* for thie pro-

8cculer te cail every its whiose name is on thie baeck ol
the indîitintt it bas honlic sulai to do ge that 11he defendaul
mnay. croSsZ-cxam1ine thini. If the counsel will neot callhe
(lie Jiidggc iu bis discretien înay. . . . flowever, the pro-.
sr(utor is net b)ound to eaul them ahi, theough hie eulght, it
bas b1een said, te have thora in Court that they miay be calIed
for Oie defencee if the prisoner cheoses." Reascoe's Crimn.
Ev., 12th cd., p. 119, is te Uhc sanie effect. The case of
lt(11ie\n v. Kdivars, 3 ('ex C. (7. 82*, is cited,ý in wichl it is ]nid
down thiat it la in general a n)iatter entirel 'v withini the di,.
cretien of ceunsel whethcr att the witnes'es at thie back of the.
bill ehouid be ualled on behaif cf the Crewn or not, and,


