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Subrogation of Insurance Companies to the Rights of
' Mortgagee.
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KLEIN s, Tae UNton FIRE INsuraNCE Co.

Ltjs, apparently, a common practice, both in this country and the

Nited States, for Loan Companies to enter into arrangements with
Bsurance Companies of the following nature : The Loan Company
Undertakes, 5o far as it is in its power, to cause properties mortgaged to
R to bhe insured in the Insurance Company under the covenant to insure
35 collatera] security, commonly contained in mortgages.

Insurance Company, in return for this, agrees to grant the Loan
C""‘Pahy what are called “ unconditional ”’ policies, and to carry this
'"{ 2 “ subrogation” or ‘‘unconditional ” clause is included in the
Nl‘ﬁies taken out by or through the instrumentality of the Loan Com-
?:R:)e;. Such subrogation clauses are worded in some such way as

S :

« It is hereby agreed that this Insurance, asto the interest of the mort-
« Bagees only therein, shall not be invalidated by any act or neglect of
« tie mortgagor or owner of the property insured, nor by the occupa-

0 of the premises for purposes more hazardous than are permitted
« 7 the terms of this policy. It is also agreed that whenever the Com-
« :“n)’ shall pay to the mortgagee any sum for the loss under this policy,
« M shall claim that, as to the mortgagor or owner, no liability there-
coy T €xisted, it shall at once, and to the extent of such payment, be
« gally subrogated to all the rights of the party to whom such
“ Yment shall be made under any and all securities made by
. “cf‘ Party for the payment of said debt ; but such subrogation shall
s, D subordination to the claim of the said party for the balance of
ey ebt so secured, with all the interest which may have accrued
¢ Oh to the date of such payment, and shall thereupon receive
«, 0@ the party to whom such payment shall be made an assignment
« g 'Tansfer of said debt with all securities held by said party for

Payment thereof,”

The Tight of the Insurance Companies to subrogation to the right of
:::gfgeesf both when there is and when there is not such a subroga-
the 1y, 15 in the policies of insurance, has come before the courts in
ther, :‘MFStates in. several cases, and. also before our own, though

PPears to be little English authority forthcoming on the subject.

arts MOst recent cases in which the matter has come up in our own
Pro, .. 7€ the cases of Howes vs. The Dominion Insurance Co., before

o, beozt, J.; noted supra p- 264 ; and {(7:1'»: vs. The Union Insurance
in the 0‘;; F ereuson, J., supra p. 344, neither of which are yet reported

I ma ario Reports, ) )

‘pptarsyt be llseful,’ in .connecuon with these decisions, to state what
Cay adiano be the p‘r'incxples which govern the subject referring to such
. fun:lnd American cases as seem most clearly to illustrate them.
amental principle in relation to the subrogation of Insur-

Cory ‘:npanies appears to be as follows : —(1) Where the Insurance

) 'hrgn‘:e l);:'tands really in the position of a surety, by reason of the in-

they, s a) ng one merely of the interest of the morigagee, there,
Pagy, Way.s a right of subrogation in favor of the Insurance Com-
Compqy, USIn Bxcelsior Five Insuramce Company vs. Royal Insurance
“g PSS N.Y. 345 (1873) it is laid down at p. 359 :—
i settled that when a mortgagee or one in a like position towards
o Tty Is insured thereon at his own expense, upon his own motion,
:c mak; co“ sole benefit, and a loss happens to it, the insurer, on
.:?h‘ inmredmpenfatlon, 15 entitled to an assignment of the rights of

Ter o o1 . This i Put upon the analogy of the situation of the
tooto that of a surety.”
Apl"'e‘l, 7’0':11\? ;a e principle is illustrated by Fostervs. Van Reed in

* 19 (1877), a case specially referredto and discussed

by Proudfoot, J., in Howes s. D.')minion Ins. Co., see also per gl(;:l‘
ards, C. J., in Reesor vs. Prwinaa.l Insurance Com'/any, 33 U.. . h.
358 ; and also a number of American cases cited in an article in]the
American law Register, Vobv 18. p, 737. .

(11). But where the Insurance Company does not st‘am.i thus in the
position merely of a surety, but rather in that o( a principal debtor,f
the insurance being on the property, and so enuring to .the benefit of
the mortgagor as well as of the mortgagee, there is no right of sub;:;
gation in favor of the Insurance Company, unless a tfmtract ‘Ia I/
effect has been agreed to by the mortgagor himself. Thus in Pf.’anfxg s,
Loder, 53 N. Y. s81; and in Ulster County Savings Institution vs.
Decker, 18 S. C., N. Y. 515, the mortgagor had not consented to or
ratified any such agreement, and therefore there was held to be no

i n.

“g: Z: ::: t;‘:”g;:‘lo rule is quite Clt‘:ar that the assignee of a mortgagee
takes it subject to all equities affecting it in the hands of the mottgagee:
MePherson vs. Dougan, 9 Gr. 258 5 Elliott v. McConnell, 21 (x‘r. 276;
Pressey vs. Trotter, 26 Gr- 154; and it is manifest that, as agall}st th'e
mortgagee, the mortgagor, in the absence of special agreement, is enti-
tled to have the amount paid b?’ an Insurance Company to the‘ mort-
gagee on a policy effected for his (the mortgagor’s) benefit, credited to
him on his mortgage, Wood on Insl{raucc, Ed. 1878, sec. 471.

But in Springfield Fire and A{arme In.ruratxce Company vs. Allen,
18 S. C., N. Y. 389, and in Kein vs. The Union Imuram-'e Compan'y,
supra p. 345, in which Ferguson, J., specially refers to S;nng/fdld Fz.re
& Marine Insurance Company vs. Allen as a parallel case ; as also, in
Springfield Five and Marine lﬂff‘rance Company vs. Brown, 43N. Y.
389 ; and it may be conjectured in Westmacott vs. Hauley, 22 Gr. 352,
the policy contained a subrogation or unconditional c.] use :such as is
set out above, and it was held that thﬁs mortgagor, bemg prw.'to this

reement as to subrogation, e7d having done that which az/o:-dea’ the
;Elaky as regards himself, the Insurance Company were, on paying the
mortgagee his loss, entitled tf) be subrogated. he

In Howes vs. The Dominton Insurance C'ompay_xy, however,

had done nothing to avoid the policy, which was a general
fnortgagor f the property, and not merely an insurance of the mortga-
ms‘:m'nce o I:i t::;efom he was held entitled to be allowed credit
5:9 t;;n:;:ts;;ga: in the hands of the Insurance Company for the amount
paid by them to the mortgagees on the policy. ol to

For, under the subrogation clause, the Insurance Company is t;r:l yon
be subrogated to the rights of the mortgagees as to payment r; b?l'
the policy when it can claim that, as to the mortgagor, no liability
therefor existed ; in other words, when the mortgagor has done s:ml:
thing to avoid the policy and the ¥nsurance.(?ompany has paic t

rely because the policy is unconditional as regards.; him.
monERgee M {hat so much depends, as regards subrogation, on

Lastly - ce is an insurance of the mortgagee’s interest only
whether the Insires nerally, and therefore for the ultimate benefit of
or of the pmpertlyogeit is interesting to see that in Howes vs. The Domin-
t'he morigago” zsm:mny Proudfoot, J., observes, supra 264, that the
o Im'ufan“ 10 itsellf affords some evidence that an interest in the
unconditional ¢ at:s: ised by the contracting parties, and that the In-
m:: g;g::;:::; wge:e not merely insuring the debt due the mortga-
suran

gees.—Canada Law 7””,41, Noqemb:r 1st, 1882,

APPLICATIONS TO PARLIAMENT.

icati il be made to Parliament at its next
ses?igghgnt(::: ivr:lclorporaﬁon of the Federal Life Insurance

Company of Ontario.

ce C>.—A new life assurance company

lllq’?iwthéls‘?‘;’r:)!:'ident Life Assurance Society ” is being

?:rr:ed and will apply to the Quebec Local Legislature for &
]

harter.

i surance Co. give notice of application to
'1;!19 c"’:?g?:::ct reducing its present capital sto«f:.k, sltllgg
Par laf_nento take effect upon the proportion thereo caim
?educ‘;lonid up, and to appropriate a portion of the cap
lsltloirl: tc? 3éhe life department and for other purposes.
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