
July, 1871.1 LAW JOURNAL. EVOL. VII., N. S.-185
0. L. Chamn.] DAmrt UT AL. V. BUSB

nient upou that point ia tarer of tee applicant,
as lie had faiied te bring liefore the court the
niaterials used lu Chamers upon which that
eider lad been macle. but as te metting acide tie
bail bond the appication miglit bie entertained
nder tee 6th section of the Act, as a motion te
disebarge the prisoner. Tindal, C. J., says,
Il aithougli the defendant in this case neay
mot loienl a condition te set acide theoreder,
ho may bie entitied te lnsist on bis dîscliargo
under the dIli section of the Imprisonnient
for Debi Act, (I & 2 Vic. c. 110)ý Thle proper
ferai of thle ride i t/lot coco would be te call
on t/le plointifi' te sheow cause why the defen-
dant sieculd not ho dischurged eut of custody
er why thse bail bond shnld net ho delivered Up
te lie cancelled but we eau decide that new."
To tels counsel repiied, Ilthe offiy authority
the court bas under that section, le te dischArge
the defendieut out of cuietcdy, but there is ne
audit application la this case." Te wlich Tindai,
C. J , replied, thot ho thouglit the raie uiglit
lie macle ahevinte for caeidng the liail bond, ou
the monrts disclosed iu affidavits.

Iu (Gîllons v. ,paldiccy, Il M. & W. 178, A. D.
1848, it was docided hy the feul court tbat au
orIer for the arrese of defendant under 1 & 2
Vie, ch. 110 sec. 0, msî ho maIe on ou affedatvit
of tise plaiuCif t/lot lie has been informed and
believes toit he defecedant is about to ]cave Eng-
laud, providtd et atato the ame asnd depcription
of the person froni ivion lie receivel sncb infor-
mation. Parke, B., says, "Il le i every Ioy's
practice te make eiders on su-cb evidence. Thers
ls, hoceever," lie says, Ib is limitation te hear-
say evidence, that ne judge ougiet te moke an
erder of tbis description merely upon the plain-
tiff's sweariug tient ho le informed and helieves
thot the defendaut is about te leave the eountmy.
The plaintiff should ho requirel te state lu lis
affidavit tlic noms of the person giving hlm that
information. The Judge thoen lias before hlma
information whicb the defeudant bas the mens
afterwardS Gf eXpiainUg or denyiiîg, and if ho
ean do se lie wtiil be of course diiseliarged."1 la
tbot case B. Gurney, bad made the order for
holding the defeudant te bail. Au application
-was sulisoquentiy made te hlm lu Chambers
ualer anud lu the termes ef the 6thl section of thes
Act "for thle disch orge of t/le defindont," but îltha
sarmens tins discharged. The application te
the court was for n raie te recîd tise above
cimIers on the grouud oftbîe insuffccieucy ot theo
affidavit upon whic the erder te beld to bail
cmos made. The ruie n/si waH refîcoed upon this
grouuid, but was granted on the neerit8 Appear-
iug lu affidavits fled in Chsambe'rs upon the
application for the dise/large of t/ce defendent
The ferni of the mule -ceonld accru ta have been
te show cause 'why the defendacit should not ho
diseiearged, aud the order lu Chambere refusing
that discliarge resciuded. Fresis affidavits,
which had not licou usod lu Chiambers ýupon tbat
application, lieing efferel on lichait of tle plain-
tiff ou shewîug cause te the mule, TlIesger
interposed, and ontendod that fresli affidovits
ceuid net ho rend, Ilinasmîchl as the present
application veas unereiy in the nature of an
appeal froni the decision ofe liearnod Judge
,ander the 6th section ef tlie Act," but the Aller-
uiey Generai, contra, insi2ted that thee admission
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of freeli affdavite was aitogother for the diacre-
tion of the court: that tbey mniglit have bean
used "lif the defendant /ied applied to the court
instead (o a Judge et ChambIers for hi8 dise/large,
and therefore that they wouicl properiy be adt-
initted in the preeent case ;" and Parke, B,, sys

Ilbte party who seeks te detailu the dofendant in
custody is cortainly at liberty to use ether
affidavits than those which were brouglit nder
the consideration of the Judge ;" and 11derson,
B., sys. I ntertain no doulit that bolli parties
are at liberty to use frtsh affidav'its. The object
of the court must be te aEscertain ail the facto
correctiy, that they may determine on satisfac-
tory grouîîds wlisthor tho Judge's order is e oi
set aside or net."

Iu Heath Y. Nesbitt, 2 Dowl. lN. S. 1041, A. D.
1813, the formi of the ruie was to show cause
why two orders of Gurney, B., oneo directing
defendant's arrest under 1 aend 2 Vie, chi. 110,
and the other refusing bis discharge, should not
be reecinded, and the defendant digchargeil out of
cusiody. The rais lied lieea obtaiued upon fresli
affidavits, aend those which hnad been used in
Chambers iu support of the application for the
defendant's discliarge were net brouglit bofore
the court. Hereupon Watson contenuded that Ilas
the present application was ini the nature of an
appeal from the decision of the Judge, the
aidavita used before him shouid ho brought
before the court, ini eider that they uciglt ee
whether or no the Judge's discrotion had licou pro-
porly ezeoised," and it was held by the whole
court, coosisting of Lord Ahinger, C. B , Parke,
Guney and Itolfe, B.B., that aithougli additiouai
affidavits May lie need (as decided in Gibbons v.
Spalding), stili that tbeoe upon which the learned
judge refuced te dise/îerje tho dofondant shouid
aise ho before the court, for otherwiso it wouid
ho impossible te determine whotbcr ho hadl de-
cided correeîly or flot in refùsiny thle dise/loige.

lu Graham v. ,S'ndrinelli, 16 M. & W. 191,
A. D. 1846, the forci of the mule wbioh wras
granced by the court wa.s eimply te 8how cause
w'/y thle def codant 8holoîd ni be discliorged eut ef
thle cesfedi/ of thle s/eisrffs of Middle.?e. The de-
fendant had beau crrested by au order ef Erle, J.
Upon heing arrested tho defeudant on affidavits
of hiuself and other persons thai ho inteuded te
remain ini Englatad, applied te Platt, B. te set
acide thie order ef 1Erie, J., and ail subsequsat
proceedings. Tie loarned Jitdge refused to
malte aîîy o rder, wherenpon the application wag
made te the court as above, and imas supported
by further ieffidavits beaides those castd lu Cham-
hors Mýartin, in sbowing cause te the mule,
coontended that it waB incorrect lu point ef terra;
that it ouglit to, have heen a raie te set aside
theo rder of Platt, B,, flot moreiy a mile te dis-
charge the defendant; tient under section 6 of
thse Act, the proe r course was for the party
arrestLd te apply in the first instance te njadge,
or te the court, for au order or raie on the
plaintiff te shaw cause why ho slioaid net lie
discharged eut of custody; that in substance
Ibid wast the application inade te Platt, B., who
ln efleet made an eider ret'usiug te disebarge
the dojfendant, and tat thon the subsequent
jerisdiction of the court je only to discliarge er
vary suob erder made by a j udge, on appl4cation
made to the 'court liy P, party dissatisfied wltlc
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