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ment upon that point in favor of the applicant,
. a8 he had failed to bring before the court the
materials used in Chambers upon which that
order had been made; but as to setting nside the
bail bond the application might be entertained
under the 6th section of the Act, as a motion to
discharge the prisomer. Tindal, C. J., says,
“ although the defendant in this case may
not be in a condition to set aside the order,
he may be entitled to insist on his discharge
under the 6th section of the Imprisonment
for Debt Act, (1 & 2 Vie. ¢, 110). The proper
Jorm of the rule in that case would be to call
on the plaintiff to shew cause why the defen-
dant ghould mot be discharged out of custody
or why the bail bond should not be delivered up
to be cancelled; but we can decide that now.”
To this counsel replied, ¢ the only authority
the court has under that section, is to discharge
the defendsnt out of custody, but there is mo
such application in this cage.” To which Tindal,
C. J, replied, that he thought the rule might
be made absolute for cancelling the bail bond, on
. the merits diselosed in affidavita.

In Gibbons v. Spalding, 11 M. & W. 173, A.D.
1848, it was decided by the full court that an
order for the arrest of deferdant under 1 & 2
Vie. ¢h. 110 gec. 3, may be made on an affidavit
of the plaintiff that ke has been snformed and
‘believes that the defendant is about to leave Eng-
land, provided it state the name and description
of the person from whom he received such infor-
mation. Parke, B., says, ‘it iz every day’s
praciice to make orders on such evidence. Thers
is, however,” he says, ‘* this limitation to hear-
say evidence, that no judge ought to make an
order of this deseription merely upon the plain-
tiff’s swearing that he is informed and believes
that the defendant is about to leave the country.
The plaintiff should be required to state in his
affidavit the name of the person giving him that
information. 7The Judge then has before him
information which the defendant has the means
afterwards of explaining or denying, and if he
can do so he will be of course discharged.” In
that case B. Gurney, had made the order for
holding the defendant to bail. An applieation
was subscquently made to him in Chambers
under and in the terms of the 6th section of the
Aet ¢ for the discharge of the defendant,” but that
summons was discharged. The application to
the court was for a rule to rescind the above
orders on the ground of the insufficiency of the
affidavit upon which the order to hold to bail
was made. The rule nisi was refused npon thia
ground, but was granted on the merits appear-
ing in affidavits filed in Chambers upon the
applieation for the discharge of the defendant

The form of the rule would seem to have been

to shew cause why the defendant should not be
discharged, and the order in Chambers refusing
that discharge rvescinded. Fresh affidavits,
which had not been used in Chambers upon that
application, being offered on behalf of the plain-
tiff on shewing cause to the rule, Thesiger
interposed, and contended that fresh affidavits
could not be read, ‘‘inasmuch as the present
application was merely in the nature of an
appeal from the decision of the learned Judge
under the 6th section of the Act,” but the Attor-
ney General, contra, insisted that the admission

of fresh affidavits was altogether for the discre-
tion of the court: that they might have been
used ““if the defendant had applied to the court
instead to a Judge at Chambers for his discharge,
and therefore that they would properly be ad-
mitted in the present case ;" and Parke, B., aays
*‘ the party who seeks to detain the defendant in
custody is certainly at liberty to use other
affidavits than those which were brought under
the consideration of the Judge;” and Alderson,
B., says, I entertain no doubt that both parties
are at liberty to use fresh afiidavits. The object
of the court must be to escertain all the facts
correctly, that they may determine on satisfae-
tory grounds whether the Judge’s order is to be
get aside or not.”

In Heath v. Nesbitt, 2 Dowl. N. &, 1041, A. D.
1843, the form of the rule was to show cause
why itwo orders of Gurney, B., one directing
defendant’s arrest under 1 and 2 Vie. ¢h. 110,
and the other refusing his discharge, should not
be rescinded, and the defendant discharged out of
custody. The rule had been obtained upon fresh
affidavits, and those whieh had been used in
Chambers in support of the application for the
defendant’s discharge were not brought before
the court. Hereupon Watson contended that « ag
the present application was in the nature of an
appeal from the decision of the Judge, the
affidavits used before him should be brought
before the court, in order that they might see
whether or no the Judge’s diseretion had been pro-
perly exorcised,” and it was held by the whole
court, consisting of Lord Abinger, C. B, Parke,
Guruey and Rolfe, B.B., that although additional
affidavits may be used (as decided in Gibbons v.
Spalding), still that these upon which the learned
judge refused to discharge the defendant should
also be before the court, for otherwise it would
be impossible to determine whether he had de-
cided correctly or not in refusing the discharge.

In Grekam v. Sandrinelli, 16 M. & W. 191,
A. D. 1846, the form of the rule which was
granted by the court waa simply o show cause
why the defendant should not be discharged out of
the custody of the sheriffs of Middlesex. The de-
fendant had been arrested by an order of Erle, J.
Upon being arrested the defendant on affidavits
of hiroself and other persons that he intended to
remain in Kogland, applied to Platt, B. to set
aside the order of Hrle, J., and all subsequent
proceedings. The learned Jydge refused to
make suy order, whereupon the application was
mads to thé court a8 above, and was supported
by farther affidavits besides those used in Cham-
bers. Martin, in showing cause.to the rule,
contended that it was incorrect in point of form ;
that it ought to have been a rule to set aside
the order of Platt, B., not merely a rule to dis-
charge the defendant; that under zection 6 of
the Aect, the proper course was for the party
arrested to apply in the first instance to a judge,
or to the court, for an order or rule om the
plaintiff to shew cause why he should not be
digcharged ous of ocustody; that in substance
that wae the application made to Platt, B., who
in effect made an order refusing to discharge
the defendant, and that then the subsequent
jurigdiction of the court is only to discharge or
vary such order made by a judge, on applcation,
made to the ‘court by a party dissatisfied with



