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only, ar}d.ditch OT Water-course is omitted. upon
ret;l:vhs;rl: hlB contenged that there is no remedy to
e amoun i i
or water.course Bryable in respect 1P o diteh
\ V::e do not think s0. When we seo that this
ection, as well as those which precede it, res-
pecting ditohes or Water-courses, gives the right
t(;v reco‘:er from the dafaulting party the amount
got:(;::e (til_m gthex: performs, upon his default,
g thinke v:ﬂg Inprice per rod fixed by the Statute,
that, e ] s‘hould not be justified in holding
its reos use in prescribing the proceeding for
poat ery, the Legislature had omitted to re-
M Fl:vord ditches or water-courses, it intend-
ook'w" bold that v‘vh_xch it had so clearly given.
— x;:g at the provision of the original Statute
e 0 tln.s, We are of opinion that the proceed-
lsgs mentioned in the eleven sections of section
» bave reference to ditches or water-courses
as well as to fences. In Doe Murray v. Bridye;
}‘ %ar‘ & Ad. 858, itis said by Teuterden, C. J. :
& are to look at the Act to learn by what
mode the i.ntention is to be carried into effect.”
In this view of it, it follows that this plaintiff
had his remedy under this Statute and no other :
that be ought to have demanded of this defend-

The Vestry of St. Pancras v.
N. 8 477. Cockburn, C. J.,
*“ Where an Act of Parlia-
or obligatien, and gives a
it by a peculiar proceeding,
her the remedy so provided
had recourse to, or whether

Batterbury, 2 ©. B,
at page 486, Bays:
ment creates g duty
remedy for a breach of
8 que-tion arises whet|
i _the only one to be
it is cumulative.”
Here, as in that cage i

re, A and for similar reasons

we think the Legislature intended that the sum.

ma . .
one':y Proceeding pointed out should be the only

To hold otherwi

se w i
appaling source of o, we think, open an

litig:iition ruinous to all con-

‘ Pposed to the spirit i

tion ¢f the Legislature, whieh, wepthin:ll(n%v?ste?(;
. bl

]?.lnce in the hf\nds of either party interested the

ls:)%hthttubspecmc performance of the the relief
ght, but not damages by sui

magnt. but g8 by suit for non-perfor-

Judgment for defendant on exceptions to declargtion
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Br
PROOKE v. Thg Baxk or Upper Canapa.

O)’poratﬁm—.m i
"feiture of bank charter. Effect on of
! cl

office by DPresident ang directors—Service f»f pro:ce::.‘n ¢

Berviee o
bank, t p"’g:: ‘;V&s made ug{)n A. as president of a
when A, wag elexe cction of officers was in June, 1866
tion of directory cro. President for one year, No elec.
and A. never in ? > president had taken place since then,
September, 1866 th’“‘gned his office as president. In
and before 60 days thor "X suspended specie payment,
and assets to trustoeq ¢ 1% they assigned their property
business as a b kes, and from thence had ceased to do
amongst, other thine 1¥ W88 provided by the charter
memgfsm sb?tr dos® that a suspension of specie pay-
nk by threeytirngsS ’tl:)er a'}dexcess of the debts of the
should operate as a forfoit ot b tock and deposits, &c.,

from the loss of the charter that there must be a disso-
lution for all purposes.
2. That some formal process is necessary finally to deter-
mine and put an end to all the functions of a corporation.
3. That notwithstanding the suspension and assignment,
the bank was still a corporate body, liable to have its
property sold or administered for the satisfaction of debts.
4. That A. must still be looked upon as the president of
the bank, and an application to set aside the service
upon him was discharged with costs.
[Chambers, October 10, 1867.]

This was a summons to set aside the service of
process made upon Mr. Allan, who was served as
president of the Bank of Upper Canada, upon the
ground that the bank having suspended specie
payments for more than sixty days consecutively,
a forfeiture of their charter had been created,
and that there existed no such corperation as
the defendants were represented to be, and that
even if there were such a corporation, that Mr.
Allan was not the president, or an officer of the
bank.

It appeared from the affidavits filed that the
last election of officers was in June, 1866, when
Mr. Allan wus elected president for one year,
and that the bank suspended specie payments in
September, 1866; and before sixty days there-
from, the bank (on the 12th November, 1866) as-
signed, with the consent of the shareholders, all
their property and assets to trustees, and had
ceased from that period to do any business as a
baonk. That no meeting was held in June, 1867,
for the election ot directors and president, and
that Mr. Allan had never in fact resigned his -
office of president.

Maclennan shewed cause. He contended that
the bank did exist in fact as a corporation, not-
withstanding the forfeiture of the charter; that, .
properly its corporate powers could not be deter-
mined, whether by suspension of specie payments
or by the assignment of its assets, except by pro-
ceedings taken for that purpose, and that the
officers last elected. and who had never resigned,
must be counsidered to be the proper officers of
the baok for service of process and other purposes.
He referred to the act of incorporation, 19 & 29
V. c. 121, sees 7, 8, 33, 35, 86; Grant on Bank-
ing, 462, 589 ; Stewartv. Dunn, 12 M. & W. 655;
Grant on Corporations, 283, 295, 301, 305, 306, .
309; Angell & Ames, on Corporations, sec. 777.

G. D. Boulton supported the application, and
argued that the forfeiture of the charter, which,
it was expressly declared by statute, shoutd fol-
low in the event of suspending specie payments,
was in fact a dissolution, or was equivalent to &
dissolution of the corporation; and, in such a
case there could be no longer any officers of the -
corporation. for the corporation itself was utterly
goune and determined, and the service itself was
therefore irregular. Slee v. Bloom, 19 Johnston,
456 ; Kyd on Corporations, 447. 515; l‘Bl. Com,
600, 601 ; Angell & Ames on Corporations, sec.
779; 19 & 20 Vie. secs. 2, 7, 8, 32.

AvaM WiLson, J.—By sec. 7 of the act, ten
directors are to be elected annually at a general
meeting of the shareholders, to be held anpually
on the 25th of June, and the directors elected
shall be capable of serving as directors for the
ensuing twelve months; and at their first meet-
ing after such election the directors shall choose
out of their number & president and vice-presi-
dent, who shall hold their offices during the same
period.
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