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not also protect themselves.against injuries, and I,pm i and places aforesaid.” The 2d 
_________________________ ____ affiroofs ^ffored to the aggregate body, whicii might si-limi emiiowtns the Governor with

:ESSBsil5-E~
.... 4 , . ...... ». < r».i’ue.a light to vise the necessary mums for «, «hlch leiirts. #hrt|l nspeoti v#-l v be

' "f‘ . ‘ •• , ‘ *■ . renderii|g such s.-lf-protectiou tff. ciuul. . Inde A*rts. of Bee rd and Khali de*er«»i«<*
e or^iaa* a - ' i ‘ : ■ .............. us ’ pendent^, therefore, of any prate .cat or rucogius- a^,rijin„ to the Law of E a «land. as farb« *** rrr -jenforce j|lie free and independent t-xrcise o: its o wn « o|a,<t.mili ariaMg^ its .. e Islands and 

proper functions, whatever those fhactivas; might pi ices .tforesài Î. Tiiti 3rd, Section des 
be. Qn this ground it has b en, 1 believe, very . rpr ; the m■•d<* of proceeding in th« 
generally admitted In argument that the Mouse of | g A,,xme a!KJ Surrogate Courts. T.rc
Commons must b. ftui is iiutUoi^j t i.iu >v j • f , • . ; 4/\ /■« o i- otimmediate ti« -,e c,,.„ | "V*3 ‘'o,?' - ''“B27’ ea"'
own proceedings. Rut this mere pv-v.er u; r nijv • j oc|a A i .>Vt t•.r tvoahllsRing L nrts ol
ing actual -inipediments to its procéeuiags • w,j »: i •|. J n£i n;u e in the Island of Néwf«iim<i-
not he sufficient for the purposes of ils mil and j 
effectual protection ; it must u‘sr have the power 
of protecting itself fmm insult, and in iigmey, 
whenever offered, by pufti.'-hing those *vao offer 
it.” And again : “ And is n *t the degradation 
and disparagement of the two Houses of Parlia
ment in the- estimation of the Public, by con
temptuous libels, as much an impediment to their 
etiici. nt attting with regar.l to the Public as the 
aciua! ob#ruetiun of an individual Member by 
bodi>y force in his endeavour to resort to the 
place were Parliament is hole en ; and would it 
consist with the dignity of such bodies, or, w. at 
is more, witE^he immediate and effectual exercise 
of their important functions, tiiat they sir ruld wa t 
Hie com pat at ive -tardy result of a prosecution in 
tiie ordinary course of Law for the vindication ct 
their privileges from wrong and insult ? Fur ne
cessity of the case would,'therefore, u-pou princi
ples of natural rexson, seems to require that such i 
bodies constituted fo: such purposes and excr ;-sing i
such functions as they tto, should possess the yow- ; • i1 **11 pi’a m a su miiiat y way ui a.l suit » 

whidi the history of the earliest thu s slews atifi com,.Uints uf a civil nature aiisiiij 
that they nave in fabts possessed and used.? w i/I inn the Ï si and uf N e >v fou. i ti i ;u: n < f, &<•. ;

In co rot,oration ufcthese semimenu my alien lXLich CuUi t shal, dele; mine .such suits
tion has been drawn to tiie recent an i nut i.litre •
quest exerviÿÈ of the power of committal, as for a 1 m .
Preach of Privilege, by the House of A s.-in ay of I inj to th? LaiV Orb W/htltJ, as far as the

sa ue can be applied to nuits and cum- 
[1 ai lits -arising iu the Islands and places 
aforesaid.

es as bis Majesty’s Co*v t of 
rch, Common Picas, Exche-

and purp 
K'ngs’s I
qner, and îbigli Court of Chircery in 
Englaml hâve, or anv of them liath. 
in this manner the Jurisdiction of the 
•Supreme Cuiirt is given to it bv analogy. 
Now as the Court of Hinge’s Bench can 
take no ragniz nice of a commitment liy 
the House of Commons for a breach of

£*t, Jchn7s.

;■

tings.
Toe topic r

î pu'd- : ■ ■ I
o d-c:don to wi.i ’h u was !'.:<• ‘cable the

,-iv impor- 
ofKiKL-

a’i-eii r >ssi 7 inter 1 t in
it tiie i-'- was

its privilejms, ir appears to me the Stipe 
renie C »u|fi of Ndu fnmdiand can lake no 

In commitment by the Home 
hr a breach of Its jirivlieges. 

There is n*> Writ suitable t<> sti«*h » con
tingency, there /» no Writ in the King’s 
bench, for it has no Jurisdiction t" enter 
if to the mëi it of a commitment by the 
II Rise of Commons for Contempt, as for 
breach of |ts Privilege.

I am ofihiiiuioii that the warrant inti; 
«vs - discloses sufficient gr<-tmd of colil- 
mi linen I, and an ortler to these officers 
to exeeme it, the justification for the 
persons acting under it, is made out.

1 am also of opinion that an action 
would not be against the members of 
the House of Assemhiy for any tiling 
done as such,—and that the Speaker in 
issuing the uarrant which lie lias done 
bv order of" the House, did so act in the 
charactfr of a member of the House— 
judgment must he entered accordingly 
h r the defVndauts

in : t would come on the » 
.itte;- invoivet Cog o IZ an Ci 

of Asaemb
i i t he case 
an i others of the 

! . which was, it will 
• i -n for f alse i tu

rc Ptivi-

vs. CARSON
of A ■

i;-.”!l nniA-r co«-• ue
,i the ii- w^.—Tubhc Ledjcr,

Û..-., iias reference to the Act pas 
sell 32v« Goo. 3rd, cap. 4t>. which bv 
subsequent acts vas continued un til the 
2o ii March, 1809 ; states it is rxpedieu* 
tb rt the. prci.v islutis of the said act should 
rie-amtiNi!;!, and like Courts of Judies 
tmja tiiti je pïïjpetHa ;--e,iavt8 that lli> 
Majesty Ly C'»t»imia«.i'on under the Great 
S jal, m i v institute a Court of Cmnioal 
aii|i Ctvi! Juriidiciitm to be called thu 
S ^’roiiiK Court of Judicature of the Is- 
1 old ol‘ Newfonadiand. Ideas of all

ci

4.
j ,tic: d;; -.3 kivt.u; judgment.

:> <i n of Trespass False imprison- 
a, , ... i. f -re! c vines bef ire the Court
in tiie like -pquits as the case uf 

.u, r-.-purtvd in 14 East 
ri;, r.the 1 >A-. oJ >\.:s.-v.ib!y of this 

A- :.; y c nveuc-l has any 
■ .i.r-iit in casr uf c ntenipt as fur a 
x iti-gf

ad
t -w;

• uti-y —,.c tier (supposing the lipase t r 
u.L ûuth-ci v i.r -uiu-ral) that aadiarily bas
• e;i c:.vc.«tu.l :-y the au .a ve.y in question Ÿ 
is, whether he warrant stated in the plea 

defendants discloses a sufficient ground of 
tment in this instance?
thirdly— Wheiher the means which have 
:-ea for the execution of the Speaker's tvar- 
— ;n !aw just id able ?
remaiumg points raised cn the record, as 

s certain it the ftif.mAnis being subordinate 
Cvarrai'v.i !-.V th -• s-mî principle of law, 
eieuic be ou nerved ûpon hereafter.

! pears i-> me quite rouicccssary at present to 
araviy in--, t!;e iuncuous report of ti.e case 
Sett vs. Abbott, uni brass Crosby’s case,
; in !„ti Term, il- C o. 3d, after the 
ble comm ai.s mu ; by the Counsel at the 
the i.u.guu.v me !. . arced Judges who 

>j on tli-i-.? o.:. usions. Fhe Julgrtieut vvLfeh 
. i in the v o: iiurdett vs. Abbott recog- 

, • , riuiipi-.• th-. r.-iu ti ; ended iur -rThat the 
;.f CJamuo.-s in far'.i stndàt convened had

crimes and misdemeanors committed, 
Ac., »<i the same manner as plea is holdeii 
of such crimes ar.d misdemeanors-in that
pvt uf Great jj’itain called Englanu ; 
and also with fu i pu wr arid.authority to

-Vers mr cntEP justice bourse’s JUDGMENT.

In the able and elaborate arguments 
on this Demurrer not nnlv the great lead- 
i i g ca-c oï Bar (fell vj. Abbott and all 
the numerous authorities on Parliament 

Privileges liieretn cited and rompre- 
beiidcd, with numerous others to be found 
in Ilargtave, llat<ell, and the Reports, 

e-re .passed in review before us, Lut the 
J.unm.b uf . tiler C; lonial Assemblies 

resorted to. to exemplify their prac
tice, and Firsi Principles vere discussed 
in elmidate the nature of Legislative 
!3 .dies in general. Speculative opinions 

to the com para* ive adv an-

cuuijdainii of a Ci»U uoiare accord-.

New jirunswick, Canada and Prince Edward is
land. T/iese
Goverytarili as Newfoundland,.and- th ;ir it presen-
ta:ive BîaÜehcs arc of cqur»e cnrrespendiag iy -eoa- -,
st; tuted., yet: their power)of committing u'.i >jvr such * * Sec.— $ tie G o vertiur may appoint
citcu instances nns never’ been declared illegal tior ! Courts of Gi.ti Jo; isdiclion called Suit el
even question id in a C mrt or Law, and •••inch ; uat.* Courts, to be Courts r.f tlecoriJ, and 
would nut hkeiy be the case, particularly at N„-,v : .. detenu'ue accordin'/ to the Late
Brunswick, wvre may be-futioJ as niiiu.-nm». ns- ; ... , ,. , ,
pjvtable, and talented a Bar as in any of lier ! °J as i/tr «H - lilt- sauie ca i oe
Majesty’s Colonics.. I am tlv-ieGre (ffoptnio i t.at ! applied t-. suits and e-mphiats arisiog in 
su'j/i liodisà - wniült I understand to Rican LiV.ics i islands «vt-i places aforesaid.” — The 
eons til utiuruiltpr exarcLmg Supreme Ltgis ûtiw j ... x:< j Geo. 4 cap. G7, entitled “ An act
fuuctioi.s of tire nature of the-Sm,aii House of p- , better ,Mmiiiistra'i„ii of Justice in 
Cor.mions, and convoke:!, by Royal Autiior t> — I 
must have the power of coniinitiing as tor a j 
Breach of Privilege necessarily inherent in them 
independent^» 'any precedent. General cjnvetii- 
encê must always outweigh partial iaconveni.nce.
If it be warranted by Com mon La v it. car..roc be 
shewn to be*illegal by any cuiiseqaCnces draw,, 
from Magna Cfiarta, and 1 will now examine into 
the Law on the subject.

It has been argued at the Bar. that tne House 
of Assehibiy cannot claim by prescription or im- 
momial custom any power of Commitment, and 
that no act of Parliament has expressly given it 
to them, and tiiat therefore it cannot legally be
long to them. It is quite unnecessary for.iae to 
follow the argument of Counsel as to ttie/tfiscuveey 
and settlement' of this Colony by English subjects, 
and to decide, according to his view, what laws 
shall be admitted and what rejected - at what 
time and under what circumstances.. *iie fact 
that the general Common Law ot England does 
operate throughout this Colony, is clean y mani
fested by reference to the proceedings of our Sup
reme Gouit, where may be learned tiiat the Laws 
of the Land are liable to frequent and in sr sudden 
changes in their course fiom analogous points 
adjudicated differently in the superior Tribunals 
of England, and to which our Colonial Tr buna.s 
are required to com form, lu tiie present case, Gr 
example, where the Counsel at the Bar argued fur 
ten hours at least upon adjudicate,! cases m Eng
land, it would have been unn. cess ny trou be, had 
not the principle or Csmmon Law ot England 
extended tc the Colony. Notwithstanding so 
much care and attention has been bestowed upon 
this important case, the strongest and most advan
tageous position, in my humble opinion, yet re
mains unnoticed. By an Act of the Imp rial 
Parliament, now it force, this Court is made to 
determine according to the Laws of England, so 
far as the same can be applied. I must now, oc
cupy a few minutes in offering some observations 
on ihc applicability of the Statute Law of England 
to the subject under consideration.

By the 32d Geo, 3d, cap. 43, His Majesty, un
der the Great Seal, may institute a court of 
criminal and civil Jurisdiction at Newfoundland.
This Aot-dx scribes the Jurisdiction and manner qf 
proceeding of the Court in Criminal cases to be 
‘ ia the same manner as plea is hoi leu of crimes 
an^ misdemeanors in that part of Great Britain 
called England.’* And also with -‘ full power 
and authority to ho A pica, as herein after mention- - 
t d, of all suits and complaints of a civil natnre 
arising within the Island of Ncwiotin<lland, and in 
the Islands and Seas aforesaid, and on the Banss 
of Newfoundland ; which Court shall determine 
such suits and complaints of a civil nature accord
ing to the Law oi England, as far as the same can 
be applied to suit a#d complaints *r«su^ in .the

Colonies have tiie same form of i*rv

" e e

pow.-r to co...'.; fi. c n as f--r Breach of
Frivihge, a..d Bu t the Sr 
f...r.!i ,c.. - . xv i; . et r: un com non law cere-
r.iGiii -. s. „s - - L.e .. Mi.iiei nt authority
i:i a . o -rt -. r- .w. a:, v errefu; y perusing that
,i.;.p .1 - e. 1 i. .XV ft cxp.xs» 1.1/ Ur.qu.lliiicJ

’ ( ui.vm iviicc ia in then J a.ig ravut uf the C:/u|t.—
The question to be tie ennined at present (s -Does 
the tiens: of Asscatoiy cf this Colony possess tbs 
p'-vv. r to in.pris n io. con'empt us for s breach of 
privilege ?

in the course of th? argument used by Lord 
Elkr.i muvgu iu the cas.* of - urdett and Abbott, 
and L rd dv Grey and tiie Judges in Brass Crosby’s 
case, I lie i some very cogJnt reasoning concerning 
tine piivuivgcs necessary to and inherent, in such a 
bod.v as Aie House ut Commons, and that of itu- 
pris- uiag f r conUn.pt u iug one..; —aud Coke, 4 
In. üo, ;n ntic.ns ti.e power <>f committing by snob 
a uvoq G-’ >-e iiousc of Commons) to be legal 
Now, Ly invistig-.üqg i to the constitution and 
functions uf the House of Assembly, we may bis- 
covrr wucti.er tnere be any analogy between it 
and Bit House, of Commons, and what attributes 
are essential to enable it to work that part which 
is assigned to it as a co-ordinate Branch of the 
Legisiatuie.

ibo polity of this Colony is composed of a

r’s wan an in that

may vary as 
tage vr dangnr of omlov' i ig Legislators 
with tlu* power tv imprison without hav 

to the medium of the orJi*.
-N*<*finiR-ilatid ami lor other purnoses.”
By virtue of litis Art, thé il,;.al Charter tog recourse 
«•‘diiUt;: tag the present S i/ireme Court vary Iygal Tribunals ; whilst some may 
issue:) the Uh Sept., Toe Act consider this nevessarv, (especiallv to the
sets <u;t,—“ W iievess it is txc'eJtent to Representatives ol the People,) tor their 
rv.-.ke further provision Lc" seif-protection, their freedom of Debate,

S on 2l u - iv.ieah a > much of the Act their full ability to inquire and collect 
passed in tiie 43 Geo. 3. as relates to 'be facta and materials previous to discussion; 
Courts thereby instituted. 8u\, and directs otliera may fee! alarm that anv body ot 
ail lire records, &c. [ L'hat part of the men, (even though elected and trusted bv
act 49. Goo. 3, which direct^ all suits and a majority '-f tlieir constituent*,) should 
complaints of ;t civil nature shall be de- be the arbiters in their own case, and 
teruiined according to the Law of Eng- nun fear lest so vast a power should not 
Iau l, is Lit in operation.] on all « evasions be exercised in anan-

Thè act of the o Geo. 4, can. 67, is uer s .ffi tentlv discreet and temperate — 
coihhiuv l by 10 Geo. 4, cop. 17. Leaving topics like these to be weighed

Continued bv 5 Geo. 4, rap. 67—5 by those w ho m ike ami can alter Li»s, 
Geo. 4, cap 68 —10 Geo. 4, cap 17 - Judges, (wtv. can do neither) have only 
winch are continued in force by the 2 1 to consi 1er and interpret wh it tha Law is. 
«nd 3d Wm. 4, cap. 78» containing the The Arguments adilresse.l to tts, and 
following enactment :—“ When as it is the Pleadings, as they appear on the De- 
exj.tidient the said Acts be further con- mu.-rer-Look, present in substance three 
tin tied in force until the same sliall he re- propositions for *nir consideration, 
pealed, altered or amended by any act or 1st. —Has the House ot Assent >ly <>
acts tiiat may fur tiiat purpose be made Newfoundland the power to arrest and to 
by Mis .M gc-siy, with the a.Lice and con- commit f«>r contempt or for any insult 
sent of anv House or Houses uf General am* obstruction uttered to any ot it* 
Assembly which His Majesty may at any members? .
time see fit to convoke within the said 21.—How far can this Court inquire
Colonv of New foundland.” into the circumstances attending the ex.

21 Sec. —And whereas by virtue of ercise of such power ? 
divers acts of Parliament divers duties 31 —Do the Ple<*s of Justification 
are now payable to lits Majesty within sufficiently show that t««i* power wa® 
the said Island of Newfoundland. regularly exeredsed ?

Be it therefore enacted that when or so The first is the main and essential 
soon as any House or Houses of General question ; for, unless the House is entitled 
Assembly shall have been convoked by to such a privilege, no. caution m the 
His Majesty from among the Inhabitant* mode of applying 'it mor care m pleading 
of-the said Colonv, and shall have ac- it c old avail.
tually met for the despatch of the Public The privilege of the House of common* 
business thereof, &c. * xdf Great Britain to commit for oontempt

I will now conclude with a few obser- must be acknowledged to bé completely 
valions on our present Judicature Act.— established by the case of Jficfdett 
By the 5*h Geo. 4th, Cep. 67, his Majes- Abbott, 14, East and indeed this was 
ty may institute a Supreme Court of conceded by the Plaintiff s Counsel in is 
Judicature, wliich shall be a Court of argument; but he contended trtat lûe 
Record, and shall have all Criminal apd House of Common* poseesaed this power 
Civil JutudicUqa whatever in Newfound- by reaeea of its high antiquity, Ata «le 
laud, “ as fully and ampl^ to ill intents preme authority, end it» nght

^Governor, Council, au J House of Assembly, a form 
(of Government for many years in operation in 
‘other of Her Majesty’s Colonies. The Legislature 
is convoked by llqyal A it thorny. The power of 
enacting Laws iur their own government is recog
nised by the imperial Parliament by the Act of 
2 & 3 Wm. the 4th, Cap. 76. The Act of the Col
onial Legislature passed avcerdingly, altering and 
amending the lust mentioned Act. In regard to 
the general exercise of the Legislature Junctions by 
tiie Assembly, so constituted, it is ou y necessary 
toi look into the important volume of Colonial 
Enactments which are almost hourly cited ia our 
Courts of Law. The House of Assembly claims 
the exclusive right to a judicate in cases of dispu
ted electi 
describing

ms, &■:. Uiavksloue, (_Co:n. 108.) in 
ti.e polity « f H. AI. Colonies observes, 
i of Government in most of them is
______tat of England and describes
se. of Assembly as “ their Houre of, S:
>*

express my sentiments with t^ore 
, Saif, in regard to such a Body as 
imons, by adopting the iullowmg

satisfaction te 
the House of
passages trom Lord Eilenburougu’s Judgment io 
the Case of Burdelt vs. Abbott .• - “ The privilèges 
that beitiig to ineiu seem at ail times to have been 
and nereseaniy must be, inherent iu them ; in
dependent o, any precedent it was necessary that 
they suouid bave the most complete personal 
security to enable them Ireely to meet lor tne 
purpose of discharging their important functions, 
anu aic.j t.^t tpey sauqU have toe right of seif- 
protectiun,— i do not nié au tot-rGy against acts uf 
individual wrung, for poor and împottüt in-ieed 
woiud be tne pnv;)*gc of PuttiwiAeuÿu they oovld
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