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and to degrade hlim in his said character and
office, and to prevent the public f.vim resorting
to lm as such Magistrate and Justicj of the
Penice in matters within hie functione as suchi,
fitisely and maliciously wrote and published in a
certain newspaper called the Canadian Post, of
an(l concerning the plaintiff in bisebcaracter as
cueh Magistrate, and concerniug bim, while he
lield and exercised the said office, the words
foflowing:" [Vien, after setting forth the words
which descriheti the holding of a court by two
inagistiateQ, without identifying them, except so0
far~ as a general description ùI their habits and
clitracter miglit be sufficient to identify tbem la
the eyes of persons la the neighbourbood, it con-
cludel] : IlThe defeudant meaning therehy that
the plaintiff is siot worthy of the office of magie-
trate; that lie conducted hie mDagisterial duties
lu an indeccut and disgusting maniner; that lie
is insolvent and bankrupt ; that he is dishonor-
able; ttat. he is net deserviug of belief under
oath, and that hie is dishoneet."

The interrogatories proposed to be administer-
,ed were as follows:

1. Are you the writer of a certain article
publislied la The 6'anadian -Post newspaper of
the 23rd day of November, 1866, entitlcd"I Magie-
trates," and signed IlCrai?

2- le the plaintiff one of the magistrates tg
wbom reference le madle la that article, and if
s0, who le the other magistrate ?

3. What occasion, time and place is referred
to ln the firet paragraph of the said article ?

4. Ilad you in November last or shortly before
a quarrel with the plaintiff?

5. Ilave you procured, ndvised, or caused one
Fraser to, bring a suit against the plaintiff la
reference to some act donc by hlm la bis capacity
as a magistrate ?

6. Have you ever sid to any person that the
said article ivas intended to apply to the plaintiff
and to Israel Ferguson ?

7. Did you write a letter to the proprietor of.
the said newspaper requesting him to insert the
eaid article, and to forward to yon tbree or four
copies of the paper containing it ?

8. Did you circulate any copies of the eaid
newspaper by ail or otherwise. and if so, to
whomn <lii you send or give them ?

9. Dhi you 6end one copy by mail to one
Charles Lapp, who le connecied -with yon by
marriage, and who is a brother-in-law of the
plaintiff, and did you write over the article in
question ln lIno said newspaper the words IlSid
&. Fergruson" la pencil ? aud did you meana the
plaintiff by the word IlSid."1

. A. Boyd sbewed cause.
These interrogatüries ehould flot be allowed:
1. They are asked before declaration, and

sbould only, if at al, bie allowed upon affidavits
ebiewing a special etate of~ facts. Croome., v.
Morrisoa, 5 E & B. 984; Anon v. Parr, 13 W. R.
337 : Il Jur., N. S. 888.

2. This is a fishing application to ascertain
wliether thet plaintiff bas la fact any cause of
action, and not in support of aa ascertained
cause of action.

3. It i an application for the purpose of fish-
ing îut information of a penal character : May
v. Ilawkin ç, il Ex. 210 ; 'Pepling v. W1ard, 61Il.

& N. 749; and interrogatories bave been dîsni.
lowed as imputing illegal conduct to, îrty
interrogated. Baker Y. Lane, 13 W. R. 2Wi;
IlJur., N. S. 117; Bickford v. D'4rcy, 18 L. R.
Ex. 354 ; Peppatt v. Snuith, 1l L. T., 4. S., I3.

4. There ie a difference hetween libel anj
slauder; and thoughl interrogatories may tý
allowed ln elander if allegations la declaration
are specific as to wbenannd wbere the elauder
was spoken (Atkinson v. Fosbroke, L. R. 1 Q b
628; 14 W. R. 832Q; Stewart v. Snit/î, WceeliY
Notes, 1867, p. 45), tbey sbould not be alovei
lu a case like this.

-, contra, ref'erred generally to Day's C.
L. P. Act, p. 235, et 8eq., and cconteaded,

1. Thiat rapling v. Jlard, was distinguislable,
and that action was against a publisher not
an author, and tbat laterrogatories may be ce,.
bited even thougi the answers may tend to cri-
minate the party interrogated. Bickford v.
D'A.rcy et al., L. R. 1 Ex., 354 ; Bartlett v.
Lewcis, 31 L. J., C. P. 230.

2. Plaintiff seeks information as to a cause oil
action, wbicls bas evidently accrued to hlmn, anl
whicb can be obtained froin no other source;
Atkiu.son v. Fosbroce, ante. lu Stern v. Sevasio-

pu.'o, 14 W. R. 862, 14 C. B. N. S. 737, tlue app!i.
cation was of a fishing cbaracter, to ascertain
wbetber plaintiff lad any cause of action atgaii1t
any one, and not as here, were tbe libellou,
words were actually publisbed ia a newspaper,
under sncb circuanstances as jînstificd the plain-
tiff in supposing defendant to be their author.

DRAPEIC, C. J.-'toMes V. 3forriSOI1, 5 E & B.
984, determines that a plaintiff iay deliver
interrogatories before declaring, but the court
expressed a strong opinion that the affi.lavits uf
plaintiff and bis attorney, precisely such as are
filed bere, were not enougb. Here we have only
the additional affidavit, that tbe plaintiff inten 1.,
to file a declaration siniilar to tbe one producel.
la Arion Y. Parr, Il Jur., N. S., 388, the plais.
tiff not knowing bis precise cause of actien,
applie. for leave to administer interrogatories in
order that hie migbt declare correctly, and tfie
Court of Queea's Bencb refueed the application
Ia .4 iter v. Willison, 7 W. R. 265, tbe court siJ.,
to allow interrogatories la a case like the present
wbere the plaintiff issues hie writ and then seeLý
to use theni as a ineans of fanding ont whether
he has any cause of action would be an abuse of'
the privilege.

But Tupling v. Ward, 6 H. & N., 749. expresly
decides tbat la an action for libel tbe court ii
not permit the plaintiff to exhibit interrogatories
(and the declaration had, been filed in that cisel
to the defendant, the answere to wbich, if lu thie
affirmative, would tend ta sbew that lie composeci
or publisbedi the libel, and would therefure criaý
nate hlm. The court says, "lin cases of this kii, 1
it would be unfair to c.ubanit questions wluicha
party clearly is not bound to answer, the (oljject'
heing cither to comrpel him to answer when not
bound, or to refuse, and s0 ecte a preju lice
againet hlm."

lu Atkiinson v. Fo.broke, L R. 1 Q B. 628.
the action iras elander, and, it being shewn thtat
defendant nt a certain place, lu preoduice of cer-
tain personq, liaI madle imputat'ons again5t the
plaitiif ta the Eifect that lie hdcomnnitted
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